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Title of Rule and Other Identifying Information: WAC 458-20-300 
Capital gains excise tax—Overview and administration. 

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department of revenue (DOR) intends 
to update and amend WAC 458-20-300 to amend an incorrect URL in sub- 
section (2) (e). 

Reasons Supporting Proposal: WAC 458-20-300 (2) (e) currently ref- 
erences an incorrect URL (www.secure.dor.wa.gov). The rule is being 
updated to provide the correct URL (secure.dor.wa.gov). 
Statutory Authority for Adoption: RCW 82.01.060, 82.32.300. 
Statute Being Implemented: RCW 82.87.110. 
Rule is not necessitated by federal law, federal or state court 
decision. 

Name of Proponent: DOR, governmental. 

Name of Agency Personnel Responsible for Drafting: Michael Hwang, 
6400 Linderson Way S.W., Tumwater, WA, 360-534-1575; Implementation 
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater, 
WA, 360-534-1615. 

Agency Comments or Recommendations, if any, as to Statutory Lan- 
guage, Implementation, Enforcement, and Fiscal Matters: None. 

This notice meets the following criteria to use the expedited 
adoption process for these rules: 

Corrects typographical errors, makes address or name changes, or 

clarifies language of a rule without changing its effect. 

Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: The expedited rule-making process is 
appropriate for this rule update because DOR is making a typographical 
amendment. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Michael 
Hwang, DOR, P.O. Box 47453, phone 360-534-1575, email 
MichaelHw@dor.wa.gov, AND RECEIVED BY June 20, 2023. 


April 10, 2023 
Atif Aziz 
Rules Coordinator 
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the electronic filing requirement for good cause as provided in RCW 
82.32.080. See RCW 82.32.080 and WAC 458-20-22802 for additional in- 
formation regarding electronic filing and the good cause waiver. 
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(ii) Assessments and penalties. The amendment of a capital gains 
excise tax return is not subject to a specific deadline. However, if 
the department finds that your failure to file an amended capital 
gains excise tax return shows evasion or misrepresentation of a mate- 
rial fact, the department can make assessments or corrections of as- 
sessments outside of the usual nonclaim period and impose penalties 
and interest at any time. See subsection (6) of this rule for more in- 
formation. 

(111) Filing and payment requirements for amended returns. The 
documentation requirements described in subsection (2) of this rule 
apply to amended returns. This means, for instance, a copy of the com- 
plete, filed amended federal individual income tax return and all sup- 
porting amended schedules and documentation must be filed along with 
the amended return. If an amended capital gains excise tax return is 
filed and there is no amendment made to the federal tax return, other 
documentation supporting the changes must be submitted with the amen- 
ded capital gains excise tax return. You must file your amended capi- 
tal gains excise tax return electronically and electronically pay any 
additional tax due unless granted a waiver from the electronic filing/ 
payment requirements by the department. 

(3) Extensions. 

(a) Extension period; timely payment still required. If a taxpay- 
er obtains an extension of time for filing the federal income tax re- 
turn for the taxable year and provides the department proof of the ex- 
tension, the capital gains excise tax return is considered due on or 
before th xtended due date for the federal income tax return. Howev- 
er, an extension for filing the capital gains excise tax return does 
not extend the due date for paying the capital gains excise tax. 

(b) Extension filing; certification. You must submit an extension 
request electronically with the department on or before the original 
due date via the My DOR portal at secure.dor.wa.gov. During the sub- 
mission process, you will certify that federal Form 4868, Application 
for Automatic Extension of Time to File U.S. Individual Income Tax Re- 
turn or Form 2350, Application for Extension of Time to File U.S. In- 
come Tax Return, was properly filed for the tax year. You must attach 
a copy of the properly filed federal Form 4868 or Form 2350 when fil- 
ing the capital gains excise tax return. 

(4) Payment of tax. 

(a) Due date. If you owe the capital gains excise tax, you must 
remit the tax to the department on or before the date your federal in- 
come tax return is required to be filed without regard to any exten- 
sion granted to you for the filing of your federal income tax return. 
The extension of time for filing the federal income tax return or cap- 
ital gains excise tax return does not extend the due date for paying 
your capital gains excise tax. If you pay your capital gains excise 
tax late, the late payment penalty and interest may apply. See subsec- 
tion (5) of this rule for more information. 

Example 3 - Late payment - No federal extension 

Facts: Jeannette filed her federal income tax return on April 18, 
2023. Jeannette files a capital gains excise tax return on April 18, 
2023. She later remits her capital gains excise tax to the department 
on April 20, 2023. 

Result: Jeannette was required to pay the capital gains excise 
tax on April 18, 2023, when her federal income tax return was due. 
Jeannette paid the capital gains excise tax late and is subject to 
penalties and interest. 

Example 4 - Late payment - Federal income tax return extension 
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(i) The department will waive the late filing penalty only if the 
department determines either of the following: 
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circumstances beyond their control; or 
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cess payment of tax, penalty, or interest, respectively, apply to the 


capital gains excise tax. However, 
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[Statutory Authority: RCW. 82.01.060 and 82.32.300. WSR 23-02-025, $ 
458-20-300, filed 12/28/22, effective 1/28/23.] 
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Agency Comments or Recommendations, if any, as to Statutory Lan- 
guage, Implementation, Enforcement, and Fiscal Matters: None. 
This notice meets the following criteria to use th xpedited 
adoption process for these rules: 
Corrects typographical errors, makes address or name changes, or 
clarifies language of a rule without changing its effect. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Atif Aziz, 
DOR, P.O. Box 47453, phone 360-534-1593, email AtifA@dor.wa.gov, AND 
RECEIVED BY June 20, 2023. 


April 17, 2023 
Atif Aziz 
Rules Coordinator 


OTS-4513.2 


AMENDATORY SECTION (Amending WSR 16-13-029, filed 6/6/16, effective 
7/7/16) 


WAC 458-20-10003 Brief adjudicative proceedings for matters re- 
lated to suspension, nonrenewal, and nonissuance of licenses to sell 
spirits. (1) Introduction. The department of revenue (department) 
conducts adjudicative proceedings pursuant to chapter 34.05 RCW, the 
Administrative Procedure Act (APA). The department adopts in this 
rule, the procedures as provided in RCW 34.05.482 through 34.05.494 
for the administration of brief adjudicative proceedings to review the 
department notice explained in subsection (2) of this rule. The de- 
partment must provide the notice before it may proceed in requesting 
that the Washington liquor control board (board) suspend, not renew, 
or not issue a taxpayer's spirits license(s) as defined in RCW 
66.24.010 (3) (c), referred to in this rule as "agency action." 
This rule explains the procedure pertaining to the adopted brief 
adjudicative proceedings. 
(2) Department notice. If a taxpayer is more than ( (#h+ety)) 30 
days delinquent in reporting or remitting spirits taxes on a tax re- 
turn or assessed by the department, including applicable penalties and 
interest, the department may request that the board suspend the tax- 
payer's spirits license or licenses and refuse to renew any existing 
spirits license held by the taxpayer or issue any new spirits license 
to the taxpayer. Before the department may take agency action, the de- 
partment must provide the taxpayer with at least seven calendar days 
prior written notice of the delinquency and inform the taxpayer that 
the department intends to make the request to the board. The depart- 
ment notice must include: 

(a) A listing of any unfiled tax returns; 
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A form petition of review is available at dor.wa.gov. A request 
for review should state the reasons for the review. 

The address, telephone number, and fax number of the administra- 
tive review and hearings division are: 


Administrative Review and Hearings Division 
Spirits License Petition for Review/Spirits Taxes 
Washington State Department of Revenue 

P.O. Box 47460 

Olympia, WA 98504-7460 

Telephone Number: 360-534-1335 

Fax: 360-534-1340 


(a) A reviewing officer, who will b ither the assistant direc- 
tor of the administrative review and hearings division or such other 
person as designated by the director, will conduct a brief adjudica- 
tive proceeding and determine whether the initial order was correctly 
decided. The reviewing officer's review is limited to the written re- 
eord. 


(b) The agency record need not constitute the exclusive basis for 
the reviewing officer's decision. The reviewing officer will have the 
authority of a presiding officer. 

(c) The order of the reviewing officer will be in writing and in- 
clude a brief statement of the reasons for the decision, and it must 
be entered within ( (€wernty)) 20 days of the petition for review. The 
order will include a notice that judicial review may be available. The 
order of the reviewing officer represents a final order of the depart- 
ment. If a final order invalidates the department notice, the depart- 
ment may in its discretion start new proceedings by sending a new de- 
partment notice. 

(d) A request for review is deemed denied if the department does 
not issue an order on review within ( (€wenty)) 20 days after the peti- 
tion for review is filed. 
(5) Record in brief adjudicative proceedings. The record with re- 
spect to the brief adjudicative proceedings under RCW 34.05.482 
through 34.05.494 related to department notice will consist of: 

(a) The record before the presiding officer: The record before 
the presiding officer consists of the department notice; the taxpay- 
er's appeal of the department notice; all records relied upon by the 
department or submitted by the taxpayer related to the department no- 
tice; and all correspondence between the taxpayer and the department 
regarding the department notice. 

(b) The record before the reviewing officer: The record before 
the reviewing officer consists of all documents included in the record 
before the presiding officer; the taxpayer's petition for review; and 
all correspondence between the taxpayer and the department regarding 
the taxpayer's petition for review. 

(6) Court appeal. Court appeal from the final order of the de- 
partment is available pursuant to Part V, chapter 34.05 RCW. However, 
court appeal may be available only if a review of the initial decision 
has been requested under subsection (4) of this rule and all other ad- 
ministrative remedies have been exhausted. See RCW 34.05.534. 

(7) Computation of time. In computing any period of time prescri- 
bed by this rule or by the presiding officer or reviewing officer, the 
day of the act or event after which the designated period is to run is 
not to be included. The last day of the period is to be included, un- 
less it is a Saturday, Sunday or a legal holiday, in which event the 
period runs until the next day which is not a Saturday, Sunday or le- 
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(8) Service. All notices and other pleadings or papers filed with 
the presiding or reviewing officer must be served on the taxpayer, 
their representatives/agents of record, and the department. 

(a) Service is made by one of the following methods: 

(i) In person; 

(ii) By first-class, registered or certified mail; 

(iii) By fax and same-day mailing of copies; 

(iv) By commercial parcel delivery company; or 

(v) By electronic delivery pursuant to RCW 82.32.135. 

(b) Service by mail is regarded as completed upon deposit in the 
United States mail properly stamped and addressed. 

(c) Service by electronic fax is regarded as completed upon the 
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(d) 


(e) 
th 


(g) 


(4) 
(h) 
include: 
(i) 
(ii) 

(s), 


ument (s) 


must 


men 
doc 


e parties or electronically no 
tion is available to be accessed 


th 

(f) Service 
the department, 
th 


e notice described in subsection 
Service 
ive review and hearings division at the address shown in subsec 
of this rule. 

Where proof of service is required, 


An acknowl 
A certificate, 
stating the date of service; 
upon al 


delivery is re 
ectronically s 


by them. 


to a taxpayer, 
and presiding officer must be 
(3) (a) of 
to the reviewing officer mus 


ledgment of service; 
signed by the person 


proceeding by delivering a copy in person to 


service was accomp. 


subsection. 
(9) 
grant, in their 
of the taxpayer, 
(10) 


discretion, 
(a) 


when i 
olates 


Continuance. 


sole discretion, 


the department, or on i 


ficer's own motion. 


The presiding/reviewing officer will conver 
is found that the 
any provision of law, 


when 


st requires th 
ticipa 
in 
through 34.05.47 
(b) 


te to persons other 
terests involved warrant the use of 


agency to give notice to and 


than the parties, 


9: 


the director may become th 


delivery company, 


tifies the par 


their represen 


that the person did serve 
l or one or more of the parties of record in 


ished by a method of service as provided in 


Service by commercial parcel delivery is regarded as comple- 
ted upon delivery to the parcel 
with charges prepaid. 

Service by electronic 
e date that the department el 


properly addressed 


garded as completed on 
ends the information to 
ties that the informa- 


tative/agent of record, 
to the address shown on 
this rule. 

t be to the adminis 


tra- 
tion 


the proofs of service 


who served the docu- 
the 
the 
the 


this 


(names); and that 


The presiding officer or reviewing officer may 

a request for a continuance by motion 
ts own motion. 

Conversion of a brief adjudicative proceeding to a formal 
proceeding. The presiding officer or reviewing officer, 
may convert a brief adjudica 
proceeding at any time on motion of the 
the presiding/reviewing of 


in their sole 


tive proceeding to a formal 
taxpayer, 


the department, or 


the proceeding 


use of the brief adjudicative proceeding vi- 
the protection of 


the public inter- 
an opportunity to par- 


and when the issues and 
the procedures of RCW 34.05.413 


When a proceeding is converted from a brief adjudication to a 
formal proceeding, 


may designat 


Certified on 4/26/2023 [ 


a replacement presiding officer to conduct 
proceedings upon no 


15] 


tice to the taxpayer and the department 


presiding officer or 
the formal 


WSR Issue 23-09 - Expedited 


Washington State Register, Issue 23-09 WSR 23-09-048 


(c) In the conduct of the formal proceedings, WAC 458-20-10002 
will apply to the proceedings. 

(11) Taking agency action. The department may initiate agency ac- 
tion as follows: 
(a) If the taxpayer does not file a timely appeal under subsec- 
tion (3) of this rule, the department may proceed with agency action 
the day following the end of the period for requesting such appeal; 

(bo) If the taxpayer does not make a petition for review consis- 
tent with subsection (4) of this rule, the department may proceed with 
agency action the day following the end of the period for making such 
petition of review; 

(c) If the department makes a final order adverse to the taxpayer 
under subsection (4) of this rule, the department may proceed with 
agency action the day following the date the department issues its fi- 
nal order. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, $ 
458-20-10003, filed 6/6/16, effective 7/7/16; WSR 12-24-008, § 
458-20-10003, filed 11/27/12, effective 12/28/12.) 


AMENDATORY SECTION (Amending WSR 16-13-029, filed 6/6/16, effective 
7/7/16) 


WAC 458-20-10004 Brief adjudicative proceedings for matters re- 
lated to assessments and warrants for unpaid fees issued under chapter 
59.30 RCW for manufactured and mobile home communities. (1) Introduc- 
tion. The department of revenue (department) conducts adjudicative 
proceedings pursuant to chapter 34.05 RCW, the Administrative Proce- 
dure Act (APA). The department adopts in this rule, the procedures as 
provided in RCW 34.05.482 through 34.05.494 for the administration of 
brief adjudicative proceedings to review the department's actions de- 
scribed in subsection (2) of this rule. 

This rule explains the procedure pertaining to the adopted brief 
adjudicative proceedings. 
(2) Department's action. The following actions taken by the de- 
partment are subject to the brief adjudicative proceeding process de- 
scribed in this rule: 

(a) Assessment of the one-time business license application fee 

or annual renewal application fee in RCW 59.30.050 (3) (a); 

(b) Assessment of the annual registration assessment f in RCW 

59.30.050 (3) (b); and 
(c) Assessment of the delinquency fee in RCW 59.30.050 (4). 

The assessment of more than one type of fee against a manufac- 
tured/mobile home community owner or landlord in RCW 59.30.050 does 
not result in the creation of more than one adjudicative proceeding if 
those fees are issued in the same document, on the same date. 

As explained in RCW 59.30.020(4), the terms "landlord" and "com- 
munity owner" both refer to the owner of the mobile home park or manu- 
factured home community or their agents. For purposes of this rule, 
the department refers to such persons as "community owners." 

(3) Conduct of brief adjudicative proceedings. To initiate an ap- 
peal of the department's action, the community owner has ( (4wenty- 
ene)) 21 calendar days from the date on the department's action to re- 
quest a review of that action. The community owner must file a written 
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notice of appeal explaining why the community owner disagrees with the 
action. 

A ((#e*m)) notice of appeal form is available at dor.wa.gov or by 
calling ((4+-800-644-7/66)) 360-705-6705. The completed form should be 
mailed or faxed to the department at: 


Washington State Department of Revenue 

Special Programs 

Review of Annual Registration for Manufactured/Mobile Home Com- 
munities 

P.O. Box 47472 

Olympia, WA 98504-7472 

Fax: 360-534-1320 


(a) A presiding officer, who will be a person designated by the 
director of the department (director) or the assistant director of 
special programs division, will conduct brief adjudicative proceed- 
ings. The presiding officer for brief adjudicative proceedings will 
have agency expertise in the subject matter but will not otherwise 
have participated in the specific matter. The presiding officer's re- 
view is limited to the written record. 

(b) As part of the notice of appeal, the community owner or the 
community owner's representative may include written documentation ex- 
plaining the community owner's view of the matter. The presiding offi- 
cer may also request additional documentation from the community owner 
or the department and will designate the date by which the documents 
must be submitted. 
(c) In addition to the record, the presiding officer for brief 
adjudicative proceedings may employ agency expertise as a basis for 
decision. 

(d) Within ( (4wernty-erne)) 21 calendar days of receipt of the com- 
munity owner's notice of appeal, the presiding officer will enter an 
initial order including a brief explanation of the decision under RCW 
34.05.485. All orders in these brief adjudicative proceedings will be 
in writing. The initial order will become the department's final order 
unless a petition for review is made to the department's administra- 
tive review and hearings division under subsection (4) of this rule. 
If the presiding officer's order invalidates the department action, 
the department may in its discretion initiate another action that cor- 
rects the defects in the prior action. 
(4) Review of initial order from brief adjudicative proceeding. A 
community owner that has received an initial order upholding a depart- 
ment action under subsection (3) of this rule may request a review by 
the department by filing a written petition for review or by making an 
oral request for review with the department's administrative review 
and hearings division within ( (4wernty-erne)) 21 calendar days after the 
service of the initial order on the community owner as described in 
subsection (8) of this rule. 

A form petition of review is available at dor.wa.gov. A request 
for review should state the reasons for the review. 

The address, telephone number, and fax number of the administra- 
tive review and hearings division are: 


Administrative Review and Hearings Division 
Manufactured/Mobile Home Community Appeals 
Washington State Department of Revenue 

P.O. Box 47460 

Olympia, WA 98504-7460 
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whether a business will receive a reseller permit? 


(a) Except as provided in (b) of this subsection, a business oth- 
er than a contractor will receive a reseller permit if it satisfies 
the following criteria (contractors should refer to subsection (303) 
of this rule for an explanation of the requirements unique to them): 

(i) The business has an active tax reporting account with the de- 
partment; 

(ii) The business has reported gross income on its excise tax re- 
turns covering a monthly or quarterly period during the immediately 


preceding six months or, 
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saling, or manufacturing business and occupation (B&O) tax classifica- 
tion. 


(b) Notwithstanding (a) of this subsection, the department may 
deny an application for a reseller permit if: 

(i) The department determines that an applicant is not entitled 
to make purchases at wholesale or is otherwise prohibited from using a 
reseller permit based on the nature of the applicant's business; 

(ii) The applicant has been assessed the penalty for the misuse 
of a resale certificate or a reseller permit; 

(iii) The application contains any material misstatement; 

(iv) The application is incomplete; 

(v) The applicant has an outstanding tax liability due to the de- 
partment; or 
(vi) The department determines that denial of the application is 
in the best interest of collecting the taxes due under Title 82 RCW. 
(c) The department's decision to approve or deny an application 
may be based on excise tax returns previously filed with the depart- 
ment by the applicant, a current or previous examination of the appli- 
cant's books and records by the department, information provided by 
the applicant in the master application and the reseller permit appli- 
cation, and other information available to the department. 

(d) In the event that a business has reorganized, the new busi- 
ness resulting from the reorganization may be denied a reseller permit 
if the former business would not have qualified for a reseller permit 
under (a) or (b) of this subsection. For purposes of this subsection, 
"reorganize" means: 

(i) The transfer, however effected, of a majority of the assets 
of one business to another business where any of the persons having an 
interest in the ownership or management in the former business main- 
tain an ownership or management interest in the new business, either 
directly or indirectly; 

(ii) A mere change in identity or form of ownership, however ef- 
fected; or 

(iii) The new business is a mere continuation of the former busi- 
ness based on significant shared features such as owners, personnel, 
assets, or general business activity. 

(204) What if I am a new business and don't have a past reporting 
history? New businesses will generally be issued permits if they indi- 
cate they will engage in activity taxable under a retailing, wholesal- 
ing, or manufacturing B&O tax classification. 

(205) What if I don't get a reseller permit and some of my pur- 
chases qualify as wholesale purchases? Some taxpayers that do not 
qualify for a reseller permit make occasional wholesale purchases. In 
these circumstances, the taxpayer must pay retail sales tax on these 
purchases and then claim a "taxable amount for tax paid at source" de- 
duction on its excise tax return. However, such a deduction in respect 
to the purchase of services is not permitted if the services are not 
of a type that can be sold at wholesale under the definition of whole- 
sale sale in RCW 82.04.060. 

Alternatively, the taxpayer may request a refund from the depart- 
ment of retail sales tax it paid on purchases that are later resold 
without being used (intervening use) by the taxpayer or for purchases 
that would otherwise have met the definition of wholesale sale if the 
taxpayer had provided the seller with a reseller permit or uniform ex- 
emption certificate as authorized in RCW 82.04.470. For instructions 
on requesting a refund see WAC 458-20-229. 
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subsection (203) (c) 
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ons 
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rated into the real estate including houses purchased for flipping. 
Retail sales tax is owed on all supplies and services DC Contracting 
purchases, unless there is an applicable exemption. DC Contracting 
would not qualify for a reseller permit under these facts. 

(304) What if a contractor does not obtain a reseller permit and 
some of its purchases do qualify as wholesale purchases? The provi- 
sions of subsection (205) of this rule apply equally to contractors. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, $ 
458-20-10201, filed 6/6/16, effective 7/7/16; WSR 16-01-155, § 
458-20-10201, filed 12/21/15, effective 1/21/16. Statutory Authority: 
RCW 82.32.300, 82.01.060(2), 82.32.780, and 82.32.783. WSR 10-14-080, 
§ 458-20-10201, filed 7/1/10, effective 8/1/10.] 


aS 


AMENDATORY SECTION (Amending WSR 16-13-029, filed 6/6/16, effective 
7/7/16) 


WAC 458-20-10202 Brief adjudicative proceedings for matters re- 
lated to reseller permits. (1) Introduction. The department of reve- 
nue (department) conducts adjudicative proceedings pursuant to chapter 
34.05 RCW, the Administrative Procedure Act (APA). The department 
adopts in this rule the brief adjudicative procedures as provided in 
RCW 34.05.482 through 34.05.494 for the administration of brief adju- 
dicative proceedings for the following matters related to reseller 
permits: 

(a) A determination of whether an applicant for a reseller permit 
meets the criteria for a reseller permit per WAC 458-20-10201 
(b) On the administrative appeal of an initial order denying the 
taxpayer's application for a reseller permit, a determination as to 
whether the department's order denying the application was correctly 
based on the criteria for approving reseller permits as set forth in 
WAC 458-20-10201; 

(c) A determination of whether a reseller permit should be re- 
voked using the criteria per RCW 82.32.780 and WAC 458-20-102; and 

(d) On the administrative appeal of an initial order revoking the 
taxpayer's reseller permit, a determination as to whether the depart- 
ment's order revoking the permit was correctly based on the criteria 
as set forth in RCW 82.32.780 and WAC 458-20-102. 

This rule explains the procedure and process pertaining to the 
adopted brief adjudicative proceedings. 

(2) Record in brief adjudicative proceedings. 

(a) The record with respect to a taxpayer's appeal per RCW 
34.05.482 through 34.05.485 of the department's denial of an applica- 
tion for a reseller permit will consist of: 
(1) The taxpayer's application for the reseller permit, the tax- 
payer's notice of appeal, the taxpayer's written response, if any, to 
the reasons set forth in the department's notice of denial of a re- 
seller permit, all records relied upon by the department or submitted 
by the taxpayer; and 
(ii) All correspondence between the taxpayer requesting the re- 
seller permit and the department regarding the application for the re- 
seller permit. 

(b) The record with respect to a taxpayer's appeal per RCW 
34.05.482 through 34.05.485 of the department's initial order revoking 
a reseller permit will consist of the department's notice of intent to 


‘Ne 
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or form for a re- 
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orm 


( (shoutd—be—maiked—or—Foaxed—to——he—departmenrt—at= 
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in the form. Al 
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e sent by mail to the address provided 


ternatively, an 


appeal for a denial of reseller permit 


can also be requested online u 


sing My DOR. For instructions to appeal 


online, 


tment's website. For 


assistance, cal 


visit Reseller Permit section on the depar 


1 360-705-6217. 
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tor of the taxpayer account administration division or such other per- 
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conduct brief a 


brief adjudicative proceedings will hav 


ject matter but 
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djudicative pro 
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agency expertise in the sub- 
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ot other 
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e appeal 
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(h) 
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In addition to the record, 
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documentation and explain the taxpayer's 
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the department and will designate the 
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The initial ord 
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(4) Review of initial orders from brief adjudicative proceeding. 
A taxpayer may request a review by the department of an initial order 
issued per subsection (3) of this rule by filing a petition for review 
request for review with the department's adminis- 


or by making an oral 
trative review and hearings division within ( (4wernty-ere)) 21 days af- 
ter the service of the initial order on the taxpayer. A form for an 


appeal of an initial 
ble at dor.wa.gov. A request for 


order per s 


ubsection (3) of this rule is availa- 


review should state the reasons the 


review is sought. A taxpayer making an oral request for review may at 


the same time mail a written sta 
the reasons for the appeal and it 
telephone number, and fax number of the administrative review and 


hearings division are: 


ement to the address below stating 
s view of the matter. The address, 


Administrative Review and Hearings Division, Reseller Permit Ap- 


peals 


Washington State Department of Revenue 


P.O. Box 47460 


Olympia, WA 98504-7460 


Telephone Number: 


Fax: 360-534-1340 


(a) A reviewing officer, 


360-534-1335 


who will b ither the assistant direc- 


tor of the administrative review and hearings division or such other 
person as designated by the director, will conduct brief adjudicative 


proceedings and det 


sued per subsection 


reviewing officer will 
proceeding to a formal 


rmine whether the department's initial order is- 
(3) of this rule was correctly based on the crite- 
ria set forth in RCW 82.32.780, 


review th 


WAC 458-20-102, and 458-20-10201. The 


record and, if needed, convert the 


adjudicative proceeding. 


(b) The agency record need not constitute the exclusive basis for 
the reviewing officer's decision. 
authority of a presiding officer. 


(c) The order of 


The reviewing officer will have the 


the reviewing officer will be in writing and in- 


clude a brief statement of the reasons for the decision, and it must 


be entered within ( (#wenty) ) 


20 days of the petition for review. The 


order will include a notice that judicial review may be available. The 
order of the reviewing officer represents the final decision of the 


department. 


(d) A request for administrative review is deemed denied if the 


department does not issue an order on review within ( (#werRty)) 20 days 
after the petition for review is filed or orally requested. 

(5) Conversion of a brief adjudicative proceeding to a formal 
proceeding. The presiding officer or reviewing officer may convert the 
brief adjudicative proceeding to a formal proceeding at any time on 


motion of the taxpayer, 


ficer's own motion. 


the department, or the presiding/reviewing of- 


(a) The presiding/reviewing officer will convert the proceeding 
when it is found that the use of 


olates any provision of law, 


through 34.05.479. 


when 


the brief adjudicative proceeding vi- 


the protection of the public inter- 


st requires the agency to give notice to and an opportunity to par- 
ticipate to persons other than the parties, and when the issues and 
interests involved warrant the use of the procedures of RCW 34.05.413 


(b) When a proceeding is converted from a brief adjudication to a 
formal proceeding, the director may become the presiding officer or 
may designate a replacement presiding officer to conduct the formal 


proceedings upon notice to the taxpayer and the department. 
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(c) In the conduct of the formal proceedings, WAC 458-20-10002 
will apply to the proceedings. 

(6) Court appeal. Court appeal from the final order of the de- 
partment is available pursuant to Part V, chapter 34.05 RCW. However, 
court appeal may be available only if a review of the initial decision 
has been requested under subsection (4) of this rule and all other ad- 
ministrative remedies have been exhausted. See RCW 34.05.534. 

(7) Computation of time. In computing any period of time prescri- 
bed by this rule or by the presiding officer, the day of the act or 
event after which the designated period is to run is not to be inclu- 
ded. The last day of the period is to be included, unless it is a Sat- 
urday, Sunday or a legal holiday, in which event the period runs until 
the next day which is not a Saturday, Sunday or legal holiday. When 
the period of time prescribed is less than seven days, intermediate 
Saturdays, Sundays and holidays are excluded in the computation. Serv- 
ice as discussed in subsection (8) of this rule is deemed complete 
upon mailing. 

(8) Service. All notices and oth 


er pleadings or papers filed with 

the presiding or reviewing officer must be served on the taxpayer, 
their representatives/agents of record, and the department. 

(a) Service is made by one of the following methods: 

(i) In person; 

(ii) By first-class, registered or certified mail; 

(iii) By fax and same-day mailing of copies; 

(iv) By commercial parcel delivery company; or 

(v) By electronic delivery pursuant to RCW 82.32.135. 

(b) Service by mail is regarded as completed upon deposit in the 
United States mail properly stamped and addressed. 


(c) Service by electronic fax is regarded as completed upon the 
production by the fax machine of confirmation of transmission. 

(d) Service by commercial parcel delivery is regarded as comple- 
ted upon delivery to the parcel delivery company, properly addressed 
with charges prepaid. 
(e) Service by electronic delivery is regarded as completed on 
the date that the department electronically sends the information to 
the parties or electronically notifies the parties that the informa- 
tion is available to be accessed by them. 
(£) Service to a taxpayer, their representative/agent of record, 
the department, and presiding officer must be to the address shown on 
the notice described in subsection (3) (a) of this rule. 

(g) Service to the reviewing officer must be to the administra- 
tive review and hearings division at the address shown in subsection 
(4) of this rule. 
(h) Where proof of service is required, the proofs of service 
must include: 

(i) An acknowledgment of service; 

(ii) A certificate, signed by the person who served the docu- 

ment(s), stating the date of service; that the person did serve the 
document(s) upon all or one or more of the parties of record in the 
proceeding by delivering a copy in person to (names); and that the 

service was accomplished by a method of service as provided in this 
subsection. 

(9) Continuance. The presiding officer or reviewing officer may 
grant a request for a continuance by motion of the taxpayer, the de- 
partment, or on its own motion. 
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(b) Required information. All resale certificates, whether paper 
or nonpaper format, must contain the following information: 

(i) The name and address of the buyer; 

(ii) The uniform business identifier or tax registration number 
of the buyer, if the buyer is required to be registered with the de- 
partment; 

(iii) The type of business; 

(iv) The categories of items or services to be purchased at 
wholesale, unless the buyer is in a business classification that may 
present a blanket resale certificate as provided by the department by 
rule; 

(v) The date on which the certificate was provided; 

(vi) A statement that the items or services purchased either ar 
purchased for resale in the regular course of business or are other- 
wise purchased at wholesale; and 

(vii) A statement that the buyer acknowledges that the buyer is 
solely responsible for purchasing within the categories specified on 
the certificate and that misuse of the resale certificate subjects the 
buyer to a penalty of ((#+£t¥)) 50 percent of the tax due, in addition 
to the tax, interest, and any other penalties imposed by law. 

(c) Additional requirements for paper certificates. In addition 
to the requirements stated in (b) of this subsection, paper certifi- 
cates must contain the following: 

(i) The name of the individual authorized to sign the certifi- 
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r is relieved of liability for retail sales 
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te in a format other than paper. 


appropriate resal 
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purposes set forth 
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cluding the circumstances of 
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ple, 
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or prove by facts and circumstances tha 
olesale sales, 
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(b) 
an 


wh 


th 


sales must be submi 
limitations provided by RCW 82.32.060. 


However, 
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(c) 


If a single order or contract will resu 
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buyer, 


Washington State Register, 
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the following: 


The nature of the buyer's business. 
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t 
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taxes paid along with the applicable in 
e documentation or proof 


who 
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ta 
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ther they support a finding t 
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but are not 


The items being purchased 


tent with the buyer's business. 
a buyer having a business name of "Ace Used Cars" would generally 
to be in the business of sell] 
ture of the items sold. The 
type that would normally be purchased at 
Additional documen 
as purchase orders and shipping 


lesale 


Other available documents, 
ld be considered in 


, shou 
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ling furniture; 
items sold 


must be of a 
the buyer; and 
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by 
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the depar 
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th proper documentation 
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) of 


Bo 


q 
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time 
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TE th 
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r 


1 
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rtificate is 
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)) 


that the provisions of the 
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Cc 
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or be accompanied by other documentation signed 
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The resale 


of i 


statutory time limitations provided by RCW 82.32.050. 
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of 
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Examples. 
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sales to ABC Inc. 
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tary requirements in typical 
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+) 
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This memo 
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certificate apply to 
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XYZ Company makes 
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certificate. 


an appropriate resal 
certificate within a 
tificate specificall]l 


y identifying 
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through other 
sales. (Refer to (a) 
er can prove through 
wholesale sale.) 


facts and circumst 


past 


certificate specifically identify those past 
the provisions of the certificate. 
of an original resale certificate 
Accompanying th 
the invoice numbers for all 


MN receives a 
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ate is a memo pro- 
sales transactions 
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a] 
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l past 
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and future sales, 


TO 


lowing year, 
tificate from MP Inc. 
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th 
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ly re- 
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S 
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e 
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appropriate resal 

facts and circumstances th 

time allotted to 
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sale sales review. 

layed as a result of the seller's failure wit 
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prove by facts and circumstances that 


wholesale sales. 
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(5), 
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The processing of the audit report will 
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ta 
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other taxes, 


to use the certifica 
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and interest due 
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l resale certificates must 
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o be 
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The following are exam- 
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rtifica 
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te provided to the sell- 
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ion, 
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(iv) 


Washington State Register, 
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Taxpayer Services 
Department of Revenue 


P.O. 


Olympia, 
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Box 47478 
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ted sales 


urchased at 
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Cc 
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make a Similar designation). 
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(i) 
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tion for 


Th 


resal 


sale certificate. 


(ii) 


business rel 


ship" means 
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sales that 
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( (Ewetre) ) 


after 


As of July 1, 
certificates is not required as long as th 
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a 
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tirety. A resale certificate in which the sec- 
the description of the items bein 
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2008, 


12 

To effect 
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For sales transac 


the dat 


at 


12 months. 


of 


er must 


years after 


subs 


least one sa 
consecutive months. 
administer this provision during an audit, 
ll accept a resale certificat 
thin four years of the certificat 
tions being made once every 
tions made more than four 
certificate, 


tively 


the proper] 


tantia 


th 


ce 


dat 


(c) 


renewal or u 


the buyer. 


that a recurring b 
buyer has occurred for any sales outside the period of more than 
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Resale certificates for single transactions. 
certificate is used for a single transaction, 


of th 


tax. 


certificate), 


A buyer who will p 


the use of 
t wholesale may submit 
ling. The department may be 
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terms 
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certificat 


e buyer must, 


te. 
in 


g purchased at 


a 


tion of the products or services being purchased 
may specify "all products and/or services" 
A resale certificate complet 


(or 


ted in this 


ll cases, 


wholesale is 
xecuted re- 


videnc 


as 


Ly completed resal 


"Ss 


the buyer will not be considered a properly 


pdating of blanket resale 

e seller has a recurring 

A "recurring business relation- 
le transaction within a period of 


the de- 


for wholesale 
ffectiv 


dat 


resal 


uSiness relat 


tionship with 


years 
sell- 
the 


the 


certificate. 


four 


If the resale 
the language and infor- 


mation required of a resale certificate may be written or stamped upon 


a pu 


sequ 
(d) 


shou 
tion 
cumstances. 


(1) 


rchase order or invoice. 
resale certificate should be modified to delet 
ent orders or purchases. 
Examples. 


The following examp] 
types of resale certificates in typical 
ld be used only as a general guide. 
s must be determined after a review of all 


for resale and tool 


DE Supply wit 


cation to au 
parts from inventory to install 
sales tax or use tax must 
buyer has the responsibility to report deferred ret 


tomobil 


in 


The language cont 


les expl 
Situations. 


ain 


ABC is an automobile repair shop purchasing a 
ls for its own use from DE Supply. ABC must provide 
th a resale certificate limiting the certificate's appli- 
le part purchases. 


However, 


of 


its own 
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tly 


CO 


should ABC wit 
truck, deferred retail 
the depart 
tail sales tax or 


tained in a "Single use" 
te any reference to sub- 


the proper use of 
These examples 

The tax status of other situa- 
the facts and cir- 


utomobile parts 


thdraw 


tment. The 


WSR Issue 23-09 - Expedited 


Washington State Register, 


(ii) X Company is a retailer sel 


draws some of these produ 


ucts are generally purchased for resal 
ts from invent 


use tax upon any item put to its own use, 
gave a resale certificate and later used for its own use. 

ling lumber, hardware, tools, au- 
tomotive parts, and household appliances. X Company regularly purcha- 


ses lumber, hardware, and tools from Z Distributing. While these prod- 
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including items for which it 


€, 


products purchased" are purchased at wholesale. 


Company removes any product from inven 


X Company occasionally with- 
(E tory for its own use. X Company 

may provide Z Distributing with a resale certificate specifying "all 
u 


However, whenever X 


ferred retail sales tax or use tax must be remi 


(iii) TM Company is a manufacturer of e] 


tory to put to its own use, de- 


tted to the department. 


Lectric motors. When mak- 


ing purchases from its suppliers, TM issues a paper purchase order. 


This purchase order contains the informat 
tificate and a signature of the person ordering 
TM. This purchase order includes a box that, 
the supplier that all or certain designated items purchased are being 


purchased at wholesale. 


tion required of a resale cer- 


the items on behalf of 


if marked, indicates to 


When the box indicating the purchases are being made at wholesale 
is marked, the purchase order can be accepted as a resale certificate. 
As TM Company's purchase orders are being accepted as resale certifi- 
cates, they must be retained by the seller for at least five years. 


(See WAC 458-20-254 Recordkeeping.) 
(8) Other documentary evidence. 


used by the seller and buyer in lieu of th 


Other documentary evidence may be 


resale certificate form 


described in this section. However, this documentary evidence must 


collectively contain the information and 
of a resale certificate. The conditions and resi 
the use of resale certificates apply equally to 
dence used in lieu of the resale certificate form in this section. The 
following are examples of documentary evidence 


to show that sales were at wholesale: 


language generally required 


trictions applicable to 
other documentary evi- 


that will be accepted 


(a) Combination of documentary evidence. A combination of docu- 
mentation kept on file, such as a membership card or application, and 
a sales invoice or "certificate" taken at the point of sale with the 


purchases listed, provided: 


(i) The documentation kept on file contains all information re- 


quired on a resale certificate, including, 


for paper certificates, the 


names and signatures of all persons authorized to make purchases at 


wholesale; and 


(ii) The sales invoice or "certificate" taken at the point of 


sale must contain the following: 


(A) Language certifying the purchase is made at wholesale, with 
acknowledgment of the penalties for the misuse of resale certificate 
privileges, as generally required of a resale certificate; and 

(B) The name and registration number of the buyer/business, and, 
if a paper certificate, an authorized signature. 

(b) Contracts of sale. A contract of sale that within the body of 
the contract provides the language and information generally required 
of a resale certificate. The contract of sale must specify the prod- 


ucts or services subject to the resal 


partment. 
(9) Sales to nonresident buyers. 


who is not engaged in business in this state, 


certificate privileges. 
(c) Other preapproved documentary evidence. Any other documentary 
evidence that has been approved in advance and in writing by the de- 


If the buyer is a nonresident 
but buys articles here 


for the purpose of resale in the regular course of business outside 
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this state, the seller must take from the buyer a resale certificate 


as described in this section. 
cate from an unregis 
ber information omit 
cate is completed in its entirety. Th 


resa 


le cer 


The seller may accept a resale certifi- 
tered nonresident buyer with 
ted, provided the balance of 


the registration num- 
the resale certifi- 
tificate should con- 


tain a statement that the items are being purchased for resale outside 


Washington. 


~ 


10) Sales to farmers. 
at wholesale are not req 
WAC 458-20-101 Tax registrat 
sale sales to farmers 
the seller must take from 
in this section. Farmers not required to b 
partment may provide, and the seller may accept, 


Farmers selling agric 
uired to register with the department. (See 

ion and tax reporting.) When making whole- 
(including farmers operatin 
the farmer a resale cer 


ultural products only 


g in other states), 
tificate as described 
tered with the de- 


regis 


resale certificates 


with the registration number information omitted, provided the balance 


of the certificates are completed in ful 
refer to WAC 458-20-210 


farmers should also 


Ts 


Person 
(Sale 


s making sales to 
s of tangible person- 


al property for farming—Sales of agricultural products by farmers). 
(11) Purchases for dual purposes. 


erty, and not able 
particular property 
chase according to 


the buyer should no 


of this subsection, 
#y¥)) 50 percent. 


the general na 
82.08.130. If the buyer principall 
t give a resal 
purchase. If the buyer principall 
issue a resale certifica 


t the 
be c 


the term "pri 


of tan 


A buyer normally engaged in 
both consuming and reselling certain types 
to determine a 
purchased will 


gible personal prop- 


time of purchase whether th 


onsumed or resold, must pur- 


ture of his or her business. RCW 
y consumes the articles in question, 


certificate for any part of the 


y resel 
ncipall 


(a) Deferred sales tax liability. 


ls the articles, the buyer may 
te for the entire purchase. For the purposes 
y" means greater than ( (£= 


If the buyer gives a resale 


certificate for all purchases and thereafter consumes some of the ar- 


the value of the ar 
ble deferred sales 


curn. 


(i) Buyers making purchases for du 
sions of a resale certificate must remit deferred sales tax on all 


ticles purchased, the buyer must se 
ticle used and remit to 
tax. The deferred sales 


cation 


ported under the use tax classifi 


products or services they consume. 


faith effort to remit this tax li 


of resale certifica 


apply to the unremi 


A buyer will generally be considered 


TE- È 


on 
al p 


he b 


abilit 


effort to report its deferred sales tax 


ers a minimum of ((e+şhty)) 
( erehe) ) 


amount of the discovered tax liab 
turn. However, if the buyer does 
cent threshold and can show by other facts and circumstances that it 
made a good faith effort to repor 
not be assessed. Likewise, if the 
and circumstances that the buyer 
remitting its tax liability the p 
( (etehty)) 80 percent threshold i 
(ii) The following example i 
tificate for dual-use purchases. 
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tted portion of the deferred sales tax liability. 
to be making a good faith 


yer's excise tax re- 


tax li 
the bu 
urposes under the provi- 


ails to make a good 
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[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.32.780, and 
82.32.783. WSR 11-12-021, 5 458-20-102A, filed 5/24/11, effective 
6/24/11.] 


AMENDATORY SECTION (Amending WSR 15-04-104, filed 2/3/15, effective 


3/6/15) 


WAC 458-20-126 Sales of motor vehicle fuel, special fuel, and 


nonpolluting fuel. (1) Introduction. This rule explains the retail 
sales and use taxes for motor vehicle fuel, special fuel, and fuels 
commonly referred to as liquefied natural gas, compressed natural gas, 
or propane. This rule also provides documentation requirements to buy- 


ers 


and sellers of fuel for both on and off highway use. 
(2) What are motor vehicle fuel and special fuel, and how are 


they taxed? "Motor vehicle fuel" as used in this rule means gasoline 
or any other inflammable gas or liquid the chief use of which is as 


fuel 
cial 


for the propulsion of motor vehicles. (See RCW 82.36.010.) "Spe- 
fuel" as used in this rule means all combustible gases and liq- 


uids suitable for the generation of power for propulsion of motor ve- 


hicl 


es, except that it does not include motor vehicle fuel as defined 


above. (See RCW 82.38.020.) Diesel fuel is an example of a special 


fuel. 


Retail sales tax or use tax applies to sales and uses of motor 


vehicle fuel or special fuel, unless an exemption applies, when the 
taxes of chapter 82.36 or 82.38 RCW have not been paid or have been 


refunded. Generally, fuel taxes apply to sales of fuel for highway 
consumption and retail sales or use tax applies to fuel sold for con- 
sumption off the highways (e.g., boat fuel, or fuel for farm machinery 
or construction equipment, etc.). 


(3) What motor vehicle fuel and special fuel exemptions are 


available? 


(a) Passenger-only ferries. RCW 82.08.0255 and 82.12.0256 provide 


retail sales tax and use tax exemptions for motor vehicle fuel or spe- 


cia] 


fuel for use in passenger-only ferry vessels. These exemptions 


app] 


y only to fuel purchased by public transportation benefit areas 


created under chapter 36.57A RCW, county owned ferries, or county fer- 


ry districts created under chapter 36.54 RCW. 


(b) Nonprofit transportation providers. RCW 82.08.0255 and 


82.12.0256 provide retail sales tax and use tax exemptions for motor 
vehicle fuel or special fuel purchased or used by private, nonprofit 
transportation providers certified under chapter 81.66 RCW, if the 

purchaser is entitled to fuel tax refund or exemption under chapter 


82.36 or 82.38 RCW. 


(c) Public transportation. RCW 82.08.0255 and 82.12.0256 provide 


retail sales tax and use tax exemptions for motor vehicle fuel or spe- 
cial fuel purchased or used for the purpose of public transportation, 
if the purchaser is entitled to a refund or an exemption under RCW 
82.36.275 or 82.38.080. 


(d) Special fuel used in interstate commerce. RCW 82.08.0255 pro- 


vides a retail sales tax credit or refund for sales of special fuel 


that is delivered in this state but later transported and used outside 
this state by persons engaged in interstate commerce. The credit or 


refund also applies to persons hauling their own goods in interstate 
commerce. 
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Certificate. Persons selling special fuel to interstate carriers 
must obtain a completed "Certificate of Special Fuel Sales to Inter- 
state Carriers" from the purchaser to document entitlement to the 
credit or refund. The certificate may be obtained from the department 
of revenue (department) on the internet at http://www.dor.wa.gov/, or 
by contacting the department's taxpayer services division at: 


Taxpayer Services 
Department of Revenue 
P.O. Box 47478 
Olympia, WA 98504-7478 

( (4-800-644-7706) ) 360-705-6705 


The provisions of the certificate may be limited to a single 
sales transaction, or may apply to all sales transactions as long as 
the seller has a recurring business relationship with the buyer. A 
"recurring business relationship" means at least one sale transaction 
within a period of ( (€wetve)) 12 consecutive months. 

(e) Farm fuel users of diesel or aircraft fuels. For the purpose 
of this rule, a "farm fuel user" means either a farmer or a person who 
provides horticultural services for farmers, such as soil preparation, 
crop cultivation, or crop harvesting services. 

(i) RCW 82.08.865 and 82.12.865 provided retail sales tax and use 
tax exemptions to farm fuel users for diesel, biodiesel, and aircraft 
fuel purchased for nonhighway use. 

(ii) These exemptions also apply to a fuel blend if all the com- 
ponent fuels of the blend would otherwise b xempt under RCW 
82.08.865 and 82.12.865 if the component fuels were sold as separate 
products. The exemptions do not apply to fuel used for residential 
heating purposes. 

(iii) When purchasing an eligible fuel, a farm fuel user must 
provide the seller with a completed "Farmers' Retail Sales Tax Exemp- 
tion Certificate," which may be obtained from the department using the 
contact information described in (d) of this subsection. 

Sellers of eligible fuels to farm fuel users must document the 
tax exempt sales of red-dyed diesel, biodiesel, or aircraft fuel by 
accepting the certificate mentioned above and retaining it in their 
records for five years. 

(4) Nonpolluting fuels. Nonpolluting fuels are described as liq- 
uefied natural gas, compressed natural gas, or liquefied petroleum 
gas, commonly called propane. Nonpolluting fuels may be purchased for 
either highway or "off-highway" use. Nonpolluting fuels purchased for 
highway use are normally subject to taxes under either chapter 82.36 
or 82.38 RCW. Nonpolluting fuels purchased for "off-highway" use are 
subject to retail sales tax or use tax. 

(a) Highway fuel used by Washington licensed vehicle owners. RCW 
82.38.075 encourages the use of nonpolluting fuels by providing for 
payment of an annual fee by users of nonpolluting fuels, in lieu of 
the motor vehicle fuel tax. This fee is paid at the time of original 
and annual renewals of vehicle license registrations. A decal or other 
identifying device must be displayed as prescribed by the department 
of licensing as authority to purchase these nonpolluting fuels. 

Fuel dealers should not collect retail sales or use tax on any 
nonpolluting fuels sold to Washington licensed vehicle owners for 
highway use when the vehicle displays a valid decal or other identify- 
ing device issued by the department of licensing. 
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The term "manufacturing operation" also includes that portion of 
a cogeneration project that is used to generate power for consumption 
within the manufacturing site of which the cogeneration project is an 
integral part. The term does not include the production of electricity 
by a light and power business as defined in RCW 82.16.010 or the prep- 
aration of food products on the premises of a person selling food 
products at retail. 

(i) Neither duration or temporary nature of the manufacturing ac- 
tivity nor mobility of the equipment determine whether a manufacturing 
operation exists. For example, operations using portable saw mills or 
rock crushing equipment are considered "manufacturing operations" if 
the activity in which the person is engaged is manufacturing. Rock 
crushing equipment that deposits material onto a roadway is not used 
in a manufacturing operation because this is a part of the construct- 
ing activity, not a manufacturing activity. Likewise, a concrete mixer 
used at a construction site is not used in a manufacturing operation 
because the activity is constructing, not manufacturing. Other porta- 
ble equipment used in nonmanufacturing activities, such as continuous 
gutter trucks or trucks designed to deliver and combine aggregate, or 
specialized carpentry tools, do not qualify for the same reasons. 

(ii) Manufacturing tangible personal property for sale can occur 
in stages, taking place at more than one manufacturing site. For exam- 
ple, if a taxpayer processes pulp from wood at one site, and transfers 
the resulting pulp to another site that further manufactures the prod- 
uct into paper, two separate manufacturing operations exist. The end 
product of the manufacturing activity must result in an article, sub- 
stance, or commodity for sale. 
(J) Cannabis. "Cannabis" is any product with a THC concentration 
greater than .3 percent. 
(k) Processor for hire. "Processor for hire" has the same meaning 
as used in chapter 82.04 RCW and as explained in WAC 458-20-136 Manu- 
facturing, processing for hire, fabricating. 

(1) Qualifying operation. "Qualifying operation" means a manufac- 
turing operation, a research and development operation, or a testing 
operation. 
(m) Research and development operation. "Research and development 
operation" means engaging in research and development as defined in 
RCW 82.63.010 by a manufacturer or processor for hire. RCW 82.63.010 
defines "research and development" to mean: Activities performed to 
discover technological information, and technical and nonroutine ac- 
tivities concerned with translating technological information into new 
or improved products, processes, techniques, formulas, inventions, or 
software. The term includes exploration of a new use for an existing 
drug, device, or biological product if the new use requires separate 
licensing by the Federal Food and Drug Administration under chapter 
21, C.F.R., as amended. The term does not include adaptation or dupli- 
cation of existing products where the products are not substantially 
improved by application of the technology, nor does the term include 
surveys and studies, social science and humanities research, market 
research or testing, quality control, sale promotion and service, com- 
puter software developed for internal use, and research in areas such 
as improved style, taste, and seasonal design. 

(n) Sale. "Sale" has the same meaning as "sale" in chapter 82.08 
RCW, which includes by reference RCW 82.04.040. RCW 82.04.040 includes 
by reference the definition of "retail sale" in RCW 82.04.050. "Sale" 
includes renting or leasing, conditional sale contracts, leases with 
option to purchase, and any contract under which possession of the 
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tems, or washroom fixtures. Fixtures that are integral to the manufac- 
turing operation might be eligible, depending on whether the item 
meets the other requirements for eligibility, such as the used direct- 
ly test. 
(7) The "useful life" threshold. RCW 82.08.02565 has a per se ex- 
ception for "property with a useful life of less than one year." Prop- 
erty that meets this description is not eligible for the M&E exemp- 
tion. The useful life threshold identifies items that do not qualify 
for the exemption, such as supplies, consumables, and other classes of 
items that are not expected or intended to last a year or more. For 
example, tangible personal property that is acquired for a one-time 
use and is discarded after use, such as a mold or a form, has a useful 
life of less than one year and is not eligible. If it is clear from 
taxpayer records or practice that an item is used for at least one 
year, the item is eligible, regardless of the answers to the four 
threshold questions. A taxpayer may work directly with the department 
to establish recordkeeping methods that are tailored to the specific 
circumstances of the taxpayer. The following steps should be used to 
determine whether an item meets the "useful life" threshold. The ser- 
ies of questions progress from simple documentation to complex docu- 
mentation. To substantiate qualification under any step, a taxpayer 
must maintain adequate records or be able to establish by demonstrat- 
ing through practice or routine that the threshold is overcome. Cata- 
strophic loss, damage, or destruction of an item does not affect eli- 
gibility of machinery and equipment that otherwise qualifies. Assuming 
the machinery and equipment meets all of the other M&E requirements 
and does not have a single one-time use or is not discarded during the 
first year, useful life should be determined by answering the follow- 
ing questions for an individual piece of machinery and equipment: 

(a) Is the machinery and equipment capitalized for either federal 
tax purposes or accounting Dur Poses. 

e If the answer is "yes, it qualifies for the exemption. 

e If the answer is "no, 

(b) Is the machinery and equipment warranted by the manufacturer 
to last at least one year? 

e If the answer is "yes, 

e If the answer is "no," 

(c) Is the machinery and equipment normally replaced at intervals 
of one year or more, as established by industry or business practice? 
(This is commonly based on the actual experience of the person claim- 
ing the exemption.) 

e If the answer is "yes," it qualifies for the exemption. 

e If the answer is "no," 

(d) Is the machinery and equipment expected at the time of pur- 
chase to last at least one year, as established by industry or busi- 
ness practice? (This is commonly based on the actual experience of the 
person claiming the exemption.) 

e If the answer is "yes," it qualifies for the exemption. 

. If the answer is "no," it does not qualify for the exemption. 

(8) The "used directly" criteria. Items that are not "used di- 
rectly" in a qualifying operation are not eligible for the exemption. 
The statute provides eight descriptions of the phrase "used directly." 
The manner in which a person uses an item of machinery and equipment 
must match one of these descriptions. Examples of items that are not 
used directly in a qualifying operation are cafeteria furniture, safe- 
ty equipment not part of qualifying M&E, packaging materials, shipping 
materials, or administrative equipment. Machinery and equipment is 


it qualifies for the exemption. 
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(c) Industry-wide standards. Typically, whether the majority use 
threshold is met is decided on a case-by-case basis, looking at the 
specific manufacturing operation in which the item is being used. How- 
ever, for purposes of applying the majority use threshold, the depart- 
ment may develop industry-wide standards. For instance, the aggregate 
industry uses concrete mixer trucks in a consistent manner across the 
industry. Based on a comparison of selling prices of the processed 
product picked up by the customer at the manufacturing site and deliv- 
ery prices to a customer location, and taking into consideration the 
qualifying activity (interacting with tangible personal property) of 
the machinery and equipment compared to the nonqualifying activity 
(delivering the product) of the machinery and equipment, the depart- 
ment has determined that concrete trucks qualify under the majority 
use threshold. Only in those limited instances where it is apparent 
that the use of the concrete truck is atypical for the industry would 
the taxpayer be required to provide recordkeeping on the use of the 
truck to support the exemption. 


[Statutory Authority: RCW 82.32.300 and 82.01.060. WSR 22-24-096, § 
458-20-13601, filed 12/6/22, effective 1/6/23. Statutory Authority: 
RCW 82.32. 300 and 82.01.060(2). WSR 16-07-046, § 458-20-13601, filed 
3/14/16, effective 4/14/16. Statutory Authority: RCW 82.32.300, 
82.01.060(2), 82.04.120, 82.04.213, 82.04.260, 82.04.4266, 
82.08.02565, 82.12.022, and 82.12.02565. WSR 15-01-005, § 
458-20-13601, filed 12/4/14, effective 1/4/15. Statutory Authority: 
RCW 82.32.300, 82.01.060(2), 82.08.02565, and 82.12.02565. WSR 
08-14-024, § 458-20-13601, filed 6/20/08, effective 7/21/08. Statutory 
Authority: RCW 82.32.300. WSR 00-11-096, § 458-20-13601, filed 
5/17/00, effective 6/17/00. ] 


AMENDATORY SECTION (Amending WSR 15-15-028, filed 7/7/15, effective 
8/7/15) 


WAC 458-20-174 Sales of motor vehicles, trailers, and parts to 
motor carriers operating in interstate or foreign commerce. (1) In- 
troduction. This rule explains the application of the business and oc- 
cupation tax on sales to for hire motor carriers operating in inter- 
state or foreign commerce. 

This rule also explains the retail sales tax exemptions provided 
by RCW 82.08.0262 and 82.08.0263 for sales to for hire motor carriers 
operating in interstate or foreign commerce, and addresses the re- 
quirements that must be met and the documents that must be preserved 
to substantiate a claim of retail sales tax exemption. Motor carriers 
should refer to WAC 458-20-17401 for a discussion of the use tax and 
use tax exemptions available to motor carriers for the purchase or use 
of vehicles and parts under RCW 82.12.0254. Use tax complements the 
retail sales tax, and in most but not all cases mirrors the retail 
sales tax. Purchases of tangible personal property used or certain 
services purchased in Washington are subject to use tax if the retail 
sales tax has not been paid, or where an exemption for sales and use 
taxes are not available. 
(2) Definitions. For the purposes of this rule, the following 
definitions apply: 

(a) Component parts mean any tangible personal property that is 
attached to and becomes an integral part of the motor vehicle or 
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trailer. It includes such items as motors, motor and body parts, bat- 
teries, paint, permanently affixed decals, and tires. 

(i) Component parts include the axle and wheels, referred to as a 
"converter gear" or "dolly," that is used to connect a trailer behind 
a tractor and trailer. Component parts also include tangible personal 
property that is attached to the vehicle and used as an integral part 
of the motor carrier's operation of the vehicle, even if the item is 
not required mechanically for the operation of the vehicle. It in- 
cludes cellular telephones, communication equipment, fire extinguish- 
ers, and other such items, whether they are permanently attached to 
the vehicle or held by brackets that are permanently attached. If held 
by brackets, the brackets must be permanently attached to the vehicle 
in a definite and secure manner with these items attached to the 
bracket when not in use and intended to remain with that vehicle. 

(ii) Component parts do not include antifreeze, oil, grease, and 
other lubricants that are considered consumed at the time they ar 
placed into the vehicle, even though they are required for operation 
of the vehicle. It does include items such as spark plugs, oil fil- 
ters, air filters, hoses, and belts. 

(b) Primary property location is the address for the property 
provided by the lessee that is available to the lessor from its re- 
cords maintained in the ordinary course of business, when use of this 
address does not constitute bad faith. The primary property location 
is not altered by intermittent use at different locations, such as use 
of business property that accompanies employees on business trips and 
service calls. 

(3) Business and occupation tax. Business and occupation (B&O) 
tax is due on all sales to motor carriers that are sourced to Washing- 
ton, notwithstanding that the retail sales tax may not apply because 
of the specific statutory exemptions provided by RCW 82.08.0262 and 
82.08.0263. 

(a) Retailing of interstate transportation equipment B&O tax 
classification. The retailing of interstate transportation equipment 
B&O tax classification (see RCW 82.04.250) applies to the following if 
the retail sales tax exemption requirements for RCW 82.08.0262 or 
82.08.0263 are met: 

(i) Sales of motor vehicles, trailers, and component parts there- 


OL? 


(ii) Leases of motor vehicles and trailers without operator; and 

(iii) Charges for labor and services rendered in respect to con- 
structing, cleaning, repairing, altering or improving vehicles and 
trailers or component parts thereof. 

(b) Retailing B&O tax classification. The retailing B&O tax clas- 
sification applies to the following: 

(i) Sales and services as described in (a) (i) through (iii) of 
this subsection, that do not meet th xemption requirements provided 
in RCW 82.08.0262 or 82.08.0263; 

(ii) Sales of equipment, tools, parts and accessories which do 
not become a component part of a motor vehicle or trailer used in 
transporting persons or property therein; 

(iii) Sales of consumable supplies, such as oil, antifreeze, 
grease, other lubricants, cleaning solvents and ice; and 

(iv) Towing charges. 

(c) Allocation of income. Except as provided in (d) of this sub- 
section, all income from sales to motor carriers is allocated to where 
the sales are sourced under the general sourcing provisions of RCW 
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82.32.730. This includes leases to motor carriers th 


recurring periodic payments. 


(d) Periodic lease payments. 
(i) Recurring periodic lease payments of leasin 


scribed in (a) of this subsection are sourced as follows: 
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at do not require 


g transactions de- 
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(B) Periodic payments made after the first payment are sourced 
for each period covered by the payment to the primary property loca- 


tion. 


property location provided by 


al. 


(ii) All recurring periodic lease payments of leasing transac- 


tions described in (b) of this subsection are sourced to the primary 


the lessee to the lessor. The location 
where the less takes delivery of this type of equipment is immateri- 


(4) Retail sales tax. RCW 82.08.0262 and 82.08.0263 provide re- 
certain sales to motor carriers when the 


tail sales tax exemptions for 
sale is sourced to Washington. 


(a) Sales or leases of motor vehicles and trailers. RCW 
82.08.0263 provides an exemption from the retail sales tax for sales 


and leases of motor vehicles and trail 


persons or property for hire in interstate or foreign commerce. 
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Taxpayer Services 
Department of Revenue 
P.O. Box 47478 
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obtained by contacting the department 
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If the department's buyers' retail sales tax exemption certifi- 


cate is not used, the form used must 


form: 


Exemption Certificate 


The undersigned 


hereby certifies that it is, or has 


contracted to operate for, the holder of carrier permit 
No. .. . „ issued by the Interstate Commerce 


Commission or its 


successor agency, and that the vehicle 


this date purchased from you being a _ (specify truck or 


trailer and make) 


, Motor No..... , Serial No....... is 


entitled to exemption from the Retail Sales Tax under 


RCW 82.08.0263. 


This certificate is given with full 


knowledge of, and subject to, the legally prescribed 
penalties for fraud and tax evasion. 
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The undersigned hereby certifies that it is, or has 
contracted to operate for, the holder of a carrier permit, 
No. 2... , issued by the Interstate Commerce 
Commission or its successor agency authorizing 
transportation by motor vehicle across the boundaries of 
this state. The undersigned further certifies that the motor 
truck or trailer to be constructed, repaired, cleaned, 
altered, or improved by you, or to which the subject 
matter of this purchase is to become a component part, 
will be used in direct connection with the business of 
transporting therein persons or property for hire; and that 
such sale and/or charges are exempt from the Retail Sales 
Tax under RCW 82.08.0262. This certificate is given 
with full knowledge of, and subject to, the legally 
prescribed penalties for fraud and tax evasion. 


(title) 


(c) Taxable sales. Sales that do not qualify for exemption under 
the provisions of RCW 82.08.0262 or 82.08.0263, are subject to the re- 
tail sales tax or deferred sales tax when sourced to Washington as 
follows. 

(i) Sales, including single payment leases, are sourced under the 
general sourcing provision of RCW 82.32.730. 

(ii) All recurring periodic lease payments are sourced to the 
primary property location provided by the lessee to the lessor. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 15-15-028, § 
458-20-174, filed 7/7/15, effective 8/7/15. Statutory Authority: RCW 
82.32.300, 82.01.060(2), 82.08.0262, and 82.08.0263. WSR 08-14-018, § 
458-20-174, filed 6/20/08, effective 7/21/08. Statutory Authority: RCW 
82.32.300. WSR 97-11-022, § 458-20-174, filed 5/13/97, effective 
6/13/97; WSR 94-18-003, § 458-20-174, filed 8/24/94, effective 
9/24/94; WSR 83-07-033 (Order ET 83-16), § 458-20-174, filed 3/15/83; 
Order ET 71-1, § 458-20-174, filed 7/22/71; Order 70-3, § 458-20-174 
(Rule 174), filed 5/29/70, effective 7/1/70.] 


AMENDATORY SECTION (Amending WSR 15-02-017, filed 12/29/14, effective 
1/29/15) 


WAC 458-20-178 Use tax and the use of tangible personal proper- 
ty. (1) Introduction. This rule provides general use tax-reporting 
information for consumers. It discusses who is responsible for remit- 
ting use tax, and when and how to remit the tax. The rule also ex- 
plains the imposition of use tax as it applies to the use of tangible 
personal property within this state when the acquisition of the tangi- 
ble personal property was not subject to retail sales or deferred 
sales tax. 

(a) Examples. Examples found in this rule identify a number of 
facts and then state a conclusion. These examples should be used only 
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as a general guide. The tax results of other situations must be deter- 
mined after a review of all of the facts and circumstances. 

(b) Additional information available. For information on use tax 
exemptions please refer to chapter 82.12 RCW. When appropriate, this 
rule refers the reader to applicable statutes and rules. In addition, 
the reader may wish to refer to the following: 

(i) WAC 458-20-145, Local sales and use tax, provides information 
on sourcing local sales and use taxes. 

(ii) WAC 458-20-15503, Digital products, provides information on 
sales and use tax liability on digital products such as: Digital 
goods, including digital audio works, digital audio-visual works, and 
digital books; digital automated services; digital codes used to ob- 
tain digital goods or digital automated services; and remote-access 
software. 
(iii) WAC 458-20-169, Nonprofit organizations, provides informa- 
tion on a use tax exemption for donated items to a nonprofit charita- 
ble organization. 

(iv) WAC 458-20-17803, Use tax on promotional material, provides 
information about the use tax reporting responsibilities of persons 
who distribute or cause the distribution of promotional material, ex- 
cept newspapers, the primary purpose of which is to promote the sale 
of products or services in Washington. 

(v) WAC 458-20-190, Sales to and by the United States—Doing 
business on federal reservations—Sales to foreign governments, pro- 
vides tax reporting information for businesses doing business with the 
United States. 
(vi) WAC 458-20-192, Indians—Indian country, provides informa- 
tion on use tax pertaining to Indians and Indian tribes and use tax 
pertaining to non-Indians in Indian country. 

(vii) WAC 458-20-257, Warranties and service contracts, provides 
information on tax responsibilities of persons selling or performing 
services covered by warranties, service contracts, and mixed agree- 
ments for tangible personal property. 

(2) What is use tax? Use tax complements the retail sales tax, 
and in most cases mirrors the retail sales tax. Articles of tangible 
personal property used or certain services purchased in Washington are 
subject to use tax when the state's retail sales tax has not been 
paid, or where an exemption is not available. Tangible personal prop- 
erty or services used or purchased by the user in any manner are taxa- 
ble including, but not limited to: 

e Purchases directly from out-of-state sellers; 

e Purchases through the internet, telemarketing, mail order; or 

e Acquisitions at casual or isolated sales. 

(a) Example 1. ABC Company (ABC) orders office supplies from out- 
of-state vendors and also through catalogs. In addition, ABC pays an- 
nual subscriptions for magazines for their own use. None of these ven- 
dors is required to collect Washington's retail sales tax. Use tax is 
due on all taxable items ordered including the annual subscriptions. 

(b) Example 2. Mary is a music instructor that teaches adults how 
to play the piano. Mary does not charge her students retail sales tax 
on the costs of the weekly piano lessons. Use tax is not due on the 


lessons, as the lessons are not a retail sales taxable service. S 
WAC 458-20-224, Service and other business activities. 

(3) "Use" defined. For purposes of this rule, "use," "used," "us- 
ing," or "put to use" have their ordinary meaning and include the 


first act by which a person takes or assumes dominion or control over 
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into the accounting records and/or reported for use tax purposes. In 
such cases, the value of the article used for the purpose of the use 
tax must be determined as nearly as possible according to the retail 
selling price, at the place of use, of similar products of like quali- 
ty and character. 

(c) Property acquired and used outside Washington before use oc- 
curs in Washington. The purchase price of property acquired and used 
outside Washington before being used in this state may not represent 
the property's true value. Under these circumstances, the value of ar- 
ticle used is the retail selling price at place of use of similar 
products of like quality and character as of the time the article is 
first used in Washington. 

(d) Imported property. When property is imported from outside the 
United States for use in Washington state, the value of the article 
used includes any amount of tariff or duty paid with respect to impor- 
tation. 

(e) Articles produced for commercial or industrial use. A person 
who extracts or manufactures products or by-products for commercial or 
industrial use is subject to use tax and the business and occupation 
(B&O) tax on the value of products or by-products used. "Commercial or 
industrial use" is the use of products, including by-products, as a 
consumer by the person who extracted or manufactured the products or 
by-products. See WAC 458-20-134, Commercial or industrial use and WAC 
458-20-136, Manufacturing, processing for hire, fabricating. 
Tax applies even if the person is not generally in the business 
of extracting, producing, or manufacturing the products, or the ex- 
tracting or manufacturing activity is incidental to the person's pri- 
mary business activity. Thus, a clothing retailer who manufactures 
signs or other materials for display purposes incurs a liability even 
though the clothing retailer is not otherwise in the business of manu- 
facturing signs and other display materials for sale. 

(i) The extractor or manufacturer is responsible for remitting 
retail sales or use tax on all materials used while developing or pro- 
ducing an article for commercial or industrial use. This includes ma- 
terials that are not components of the completed article. 

(ii) The value of the extracted or manufactured article is sub- 
ject to use tax when the article is completed and used. The measure of 
use tax due for the completed article may be reduced by the value of 
any materials actually incorporated into that article if the manufac- 
turer or extractor previously paid sales or use tax on the materials. 
See subsection (4) (g) of this rule for an explanation of the measure 
of tax for a completed prototype. 

(f£) Bailment. For property acquired by bailment, the "value of 
the article used" for the bailee is an amount representing a reasona- 
ble rental for the use of the bailed article, determined as nearly as 
possible according to the value of such use at the places of use of 
Similar products of like quality and character. (See RCW 82.12.010.) 
If the nature of the article is such that it can only be used once, 
the reasonable rental value is the full value of the article used. S 
also WAC 458-20-211, Leases or rentals of tangible personal property, 
bailments. 

(g) Prototypes. The value of the article used with respect to an 
article manufactured or produced for purposes of serving as a proto- 
type for the development of a new or improved product is: 

e The retail selling price of such new or improved product when 
first offered for sale; or 
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e The value of materials incorporated into the prototype in cases 
where the new or improved product is not offered for sale. (See RCW 
824 22.010.) 

(h) Articles manufactured and used in the production of products 
for the department of defense. When articles are manufactured and used 
in the production of products for the department of defense, use tax 
is due except where there is an exemption. The value of the article 
used with respect to an article manufactured or produced by the user 
and used in the manufacture or production of products sold or to be 
sold to the department of defense of the United States is the value of 
the ingredients of the manufactured or produced article. (See RCW 
82.12.010.) However, refer to WAC 458-20-13601, Manufacturers and pro- 
cessors for hire—Sales and use tax exemption for machinery and equip- 
ment to determine if such articles qualify for exemption under RCW 
82.12.02565. 

(1) Property temporarily brought into Washington for business 
use. In the case of articles owned by a user engaged in business out- 
side the state which are brought into the state for no more than ( (ene 
hundred eighty)) 180 days in any period of (( 

five)) 365 consecutive days and which are temporarily used for busi- 
ness purposes by the person in this state, the value of the article 
used must be an amount representing a reasonable rental for the use of 
the articles, unless the person has paid tax under chapter 82.08 or 
82.12 RCW upon the full value of the article used. 

However, this measure of "value of article used" is a separate 
provision from RCW 82.12.0251 use tax exemption. The use tax exemption 
is provided to nonresidents bringing property into Washington for his 
or her use or enjoyment while temporarily within the state, unless the 
property is used in conducting a nontransitory business activity. The 
term "nontransitory business activity," for the purposes of this ex- 
emption, means and includes the business of extracting, manufacturing, 
selling tangible and intangible property, printing, publishing, and 
performing contracts for the constructing or improving of real or per- 
sonal property. It does not include the business of conducting a cir- 
cus or other form of amusement when the personnel and property of such 
business regularly moves from one state into another, nor does it in- 
clude casual or incidental business done by a nonresident lawyer, doc- 
tor or accountant. 

(i) Reasonable rental value. A reasonable rental value is normal- 
ly determined by the rental price or using the fair market rental val- 
ue of similar products of like quality and character if rental price 
is not reasonable. If a reasonable rental value cannot be determined 
because of the nature of property, such as it may not be possible to 
find similar products of like quality and character, monthly reasona- 
ble rental value may be determined based on depreciation plus one per- 
cent (per month) of the purchase price. For the purpose of this compu- 


tation, depreciation should be computed on a straight-line basis with 
an assumption that there is no salvage value. The life of the asset 
must be based on "book" life rather than an accelerated life that 
might be used for federal tax purposes. This calculation applies even 


if the asset is fully depreciated. 
(ii) Example. A piece of equipment that originally cost $100,000 
and has a book life of ( (#e*"§;-etesht)) 48 months results in a monthly 
rental value of $3,083 ((100,000/48) + (100,000 x .01)). This monthly 
value applies even if the asset is fully depreciated or is greater or 


less than the actual depreciation used for federal tax purposes. A 
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department. Because there is no complementary use tax exemption, the 

buyer/user is responsible for remitting the use tax on his or her use 
of the purchased property. For example, if a person purchases furni- 

ture through a classified ad from a homeowner, the buyer is responsi- 
ble for reporting and paying the use tax although the sale is exempt 

from retail sales tax. 

(7) Exceptions. The law provides certain exceptions to the impo- 
sition of tax on a single event. These exceptions occur when the law 
provides a method of determining the measure of tax different than the 
full value of the article being used. 

(a) Destroyed property. The mere destruction or discarding of 
tangible personal property as unusable or worthless is usually not 
considered a taxable "use." The following examples identify a number 
of facts and then state a conclusion. 

(1) Example 4. AA Computer Software (AA) has some obsolete inven- 
tory that will no longer sell as an updated version of the software is 
now available for purchase. AA decides to throw away this inventory 
even though it has never been used. As the software was never used, 
use tax is not owed on the destroyed inventory. 
(11) Example 5. WW Dealer purchases a used vehicle for resale. WW 
Dealer publicizes an upcoming sale by airing a television commercial 
in which WW Dealer destroys the vehicle. WW Dealer's destruction of 
the vehicle for publicity purposes is considered use by a consumer. 
The vehicle is subject to use tax sourced at the location where WW 
Dealer destroys the vehicle. 

(b) Tangible personal property acquired by gift or donation. The 
use of property acquired by gift or donation is subject to the use 
tax, unless the person gifting or donating the property previously 
paid or remitted Washington retail sales or use tax on the purchase or 
use of the property. (See RCW 82.12.020.) However, a credit for tax 
paid in another jurisdiction is available if documentation of tax paid 
is provided. See subsection (8) of this rule for additional informa- 
tion. 


Use tax does not apply when the same property is gifted or dona- 
ted back to the original giftor or donor if the original giftor or do- 
nor previously paid the retail sales tax or use tax. 
Example 6. John purchases a vehicle, pays retail sales tax on the 
purchase, and gifts the vehicle to Mary. Mary's use of the vehicle is 
not subject to use tax because John paid sales tax when he purchased 
the vehicle. After two years, Mary returns the vehicle to John. John's 


use of the vehicle is not subject to use tax because he paid sales tax 
when he originally purchased the vehicle. However, use tax is due if 
Mary gifts or donates the vehicle to a person other than John because 


Mary has not previously paid retail sales or use tax. 
(c) Tangible personal property put to both an exempt and taxable 

use. If property is first used for an exempt or nontaxable purpose and 
is later used for a nonexempt or taxable purpose, use tax is due on 
the value of the property when first used for the nonexempt or taxable 
purpose. For instance, RCW 82.12.0251 provides a use tax exemption for 
the temporary use within Washington of watercraft brought in by cer- 
tain nonresidents. (See WAC 458-20-238, Sales of watercraft to nonres- 
idents—uUse of watercraft in Washington by nonresidents for a detailed 
explanation of the exemption requirements.) However, use tax is due if 
the nonresident exceeds the temporary use threshold or the nonresident 
subsequently becomes a Washington resident. 
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property for which it was traded-in. There is no requirement that 
Washington's retail sales or use tax be previously paid on the trade- 
in property. There is also no requirement that the property subject to 
use tax be acquired in Washington, or that the user be a Washington 
resident at the time he or she acquired the property. For additional 
information refer to WAC 458-20-247, Trade-ins, selling price, sell- 
ers' tax measure. 

(8) Credit for taxes paid in other jurisdictions. RCW 82.12.035 
provides a credit against Washington's use tax for legally imposed re- 
tail sales or use taxes paid by the purchaser to: Any other state, 
possession, territory, or commonwealth of the United States, or any 
political subdivision of a state, the District of Columbia, or any 
foreign country or political subdivision of a foreign country. (See 
RCW 82.56.010.) 

(a) This use tax credit is available only if the present user, or 
his or her bailor or donor, has documentation that shows the retail 
sales or use tax was paid with respect to such property, extended war- 
ranty, digital products, digital codes, or service defined as a retail 
sale in RCW 82.04.050 to the other taxing jurisdiction. 

(b) This credit is not available for other types of taxes such 
as, but not limited to, value-added taxes (VATs). 

(c) For the purposes of allocating state and local use taxes, the 
department first applies the credit against the amount of any use tax 
due the state. Any unused portion of the credit is then applied 
against the amount of any use tax due to local jurisdictions. RCW 
82.56.010, Multistate Tax Compact, Article V. Elements of Sales and 
Use Tax Laws. 

(9) No apportionment of use tax liability. Unless specifically 
provided by law, the value of the article or use tax liability may not 
be apportioned even though the user may use the property both within 
and without Washington, or use the property for both taxable and ex- 
empt purposes. 
(a) Example 7. A construction company using an airplane for trav- 
eling to and from its Washington office and out-of-state job sites 
must remit use tax on the full value of the airplane, even if the air- 
plane was purchased and delivery taken outside Washington. There is no 
apportionment of this value even though the airplane is used both 
within and outside of Washington. 

(b) Exemption. For an exemption pertaining to use tax liability, 
see WAC 458-20-17401, Use tax liability for motor vehicles, trailers, 
and parts used by motor carriers operating in interstate or foreign 
commerce. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 15-02-017, § 
458-20-178, filed 12/29/14, effective 1/29/15; WSR 14-09-036, $ 
458-20-178, filed 4/10/14, effective 5/11/14. Statutory Authority: RCW 
82.32.300. WSR 87-01-050 (Order ET 86-19), § 458-20-178, filed 
12/16/86; Order ET 71-1, § 458-20-178, filed 7/22/71; Order ET 70-3, § 
458-20-178 (Rule 178), filed 5/29/70, effective 7/1/70.] 


AMENDATORY SECTION (Amending WSR 16-01-037, filed 12/9/15, effective 
1/9/16) 


WAC 458-20-180 Motor carriers. (1) Introduction. This rule ex- 
plains the tax reporting responsibilities of persons engaged in the 
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business of transporting by motor vehicle persons or property for 
hire. It explains transportation business and the application of pub- 

lic utility tax (PUT), business and occupation (B&O), and retail sales 
taxes to persons engaged in the business. 
(a) Examples. This rule contains examples that identify a number 

of facts and then state a conclusion. The examples should be used only 
as a general guide. The tax results of other situations must be deter- 
mined after a review of all the facts and circumstances. 

(b) References to related rules. The department of revenue 
(department) has adopted other rules that relate to the application of 
the PUT. Readers may want to refer to the rules in the following list: 

(i) WAC 458-20-104 Small business tax relief based on income of 
business; 

(ii) WAC 458-20-13501 Timber harvest operations; 

(iii) WAC 458-20-171 Building, repairing or improving streets, 
roads, etc., which are owned by a municipal corporation or political 
subdivision of the state or by the United States and which are used 
primarily for foot or vehicular traffic; 

(iv) WAC 458-20-174 Sales of motor vehicles, trailers, and parts 
to motor carriers operating in interstate or foreign commerce; 

(v) WAC 458-20-175 Persons engaged in the business of operating 
as a private or common carrier by air, rail or water in interstate or 
foreign commerce; 

(vi) WAC 458-20-178 Use tax and the use of tangible personal 
property; 

(vii) WAC 458-20-179 Public utility tax; and 

(viii) WAC 458-20-193D Transportation, communication, public 
utility activities, or other services in interstate or foreign com- 
merce. 

(2) What is a motor transportation business? A "motor transporta- 
tion business" is a business operating any motor propelled vehicl 
transporting persons or property of others for hire and includes, but 
is not limited to, the operation of any motor propelled vehicle as an 
auto transportation company, common carrier, or contract carrier as 
defined by RCW 81.68.010 and 81.80.010. See RCW 82.16.010. The term 
"motor transportation business" does not include any "urban transpor- 
tation business" as described in subsection (4) of this rule. 
(a) It includes hauling for hire any extracted or manufactured 
material, over the state's highways and over private roads but does 
not include: 

(i) The transportation of logs or other forest products exclu- 
sively on private roads or private highways (which is subject to the 
service B&O tax, e.g., see WAC 458-20-13501 Timber harvest opera- 
tions); and 

(ii) A log transportation business as described in subsection (3) 
of this rule. 

(b) It does not include the hauling of any earth or other sub- 
stance excavated or extracted from or taken to the right of way of a 
publicly owned street, place, road, or highway, by a person taxable 
under the public road construction B&O tax classification, regardless 
of whether or not the earth moving portion is separately stated. See 
WAC 458-20-171 for more information. 

(3) What is a log transportation business? A "log transportation 
business" means the business of transporting logs by truck, except 
when such transportation meets the definition of urban transportation 
business or occurs exclusively on private roads. See RCW 82.16.010. 
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portation, to an export elevator, wharf, dock, or ship side on tidewa- 
ter or its navigable tributaries to be forwarded, without intervening 
transportation, by vessel, in their original form, to interstate or 
foreign destinations. If agricultural commodities are transshipped 
from interim storage facilities in this state to storage facilities at 
a port on tidewater or its navigable tributaries, the same agricultur- 
al commodity dealer must operate both the interim storage facilities 
and the storage facilities at the port. RCW 82.16.050. 

(i) The deduction under this subsection is available only when 
the person claiming the deduction obtains a completed "Certificate of 
Agricultural Commodity Shipped to Interstate and Foreign Destinations" 
from the agricultural commodity dealer operating the interim storage 
facilities. 

(ii) A blank certificate can be found on the department's website 
at dor.wa.gov. The form may also be obtained by contacting the depart- 
ment's telephone information center at ((4+-800-644-7766) ) 
360-705-6705, or by writing the department at: 


Taxpayer Information and Education 
Department of Revenue 

P.O. Box 47478 

Olympia, WA 98504-7478 


(8) Exemption for income from persons with special transportation 
needs. RCW 82.16.047 provides an exemption from PUT for amounts re- 
ceived for providing commuter share riding or ride sharing for persons 
with special transportation needs in accordance with RCW 46.74.010. 
Transportation must be provided by a public social service agency or a 
private, nonprofit transportation provider as defined in RCW 
81.66.010. 

(9) Business activities other than hauling. Persons engaged in 
the business of motor or urban transportation may also receive income 
from other business activities. The tax consequences of this income is 
generally based on whether or not these services are performed as a 
part of or are incidental to the hauling activity, or are services 
where the taxpayer does not haul the shipment. 

(a) Handling and other services that are a part of or incidental 
to the hauling activity. When a person performs activities such as 
packing, crating, loading or unloading of goods that the person is 
hauling for the customer, those services are considered to be per- 
formed as a part of the hauling activity, or are services incidental 
to the haul itself. The gross income from those services is taxed in 
the same manner as the hauling activity, e.g., motor or urban trans- 
portation. 

Example 6. Mary hires Luke's Packing & Hauling Co. (Luke's) to 
load, haul, and unload her belongings at a local storage facility just 
a couple of miles down the street from the city apartment she is va- 
cating. Luke's will report the gross income from Mary under the urban 
transportation PUT classification. 

(b) Handling and other services that are not a part of or inci- 
dental to the hauling activity. 

(i) If a person engaged in hauling activities packs, crates, 
loads, or unloads goods that the person is not also hauling for the 
customer, the gross income from these activities will generally be 
subject to service and other activities B&O tax. 
Example 7. James hires Luke's Packing & Hauling (Luke's) to wrap, 
pack, and crate his belongings in preparation for long-term storage. 
Luke's will not be hauling James' belongings as Haul and Storage Inc. 
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3/15/83; Order ET 70-3, § 458-20-180 (Rule 180), filed 5/29/70, effec- 
tive 7/1/70.] 


AMENDATORY SECTION (Amending WSR 16-16-003, filed 7/20/16, effective 
8/20/16) 


WAC 458-20-190 Sales to and by the United States and certain en- 
tities created by the United States—Doing business on federal reser- 
vations—Sales to foreign governments. (1) Introduction. Federal law 
prohibits states from directly imposing taxes on the United States. 
Persons doing business with the United States, however, are subject to 
the taxes imposed by the state of Washington, unless specifically ex- 
empt. This rule explains the tax reporting responsibilities of persons 
making sales to the United States and to foreign governments. The rule 
also explains the tax reporting responsibilities of persons engaging 
in business activities within federal reservations and cleaning up ra- 
dioactive waste and other by-products of weapons production for the 
United States. 

(a) Other rules that may be relevant. 

(i) WAC 458-20-17001 Government contracting—Construction, in- 
stallations, or improvements to government real property. 

(ii) WAC 458-20-171 Building, repairing or improving streets, 
roads, etc., which are owned by a municipal corporation or political 
subdivision of the state or by the United States and which are used 
primarily for foot or vehicular traffic. 

(iii) WAC 458-20-178 Use tax and the use of tangible personal 
property. 
(iv) WAC 458-20-186 Tax on cigarettes. 
(b) Examples. This rule provides examples that identify a number 
of facts and then state a conclusion. These examples should be used 
only as a general guide. The tax results of other situations must be 
determined after a review of all the facts and circumstances. 

(2) "United States" defined. 

(a) For the purposes of this rule, the term "United States" means 
the federal government, including the executive, legislative, and ju- 
dicial branches, its departments, and federal entities exempt from 
state or local taxation by specific federal statutory exemption. 

The mere fact that an entity is a federal entity, such as an in- 
strumentality or a federal corporation, does not mean that the entity 
is immune from tax. The taxability of a federal entity and whether the 
entity is required to collect and remit retail sales/use tax depends 
on the benefits and immunities conferred on it by Congress. Thus, to 
determine the current taxable status of federal entities, the relevant 
portion of the federal law should be examined. 
(b) "United States" does not include entities associated with but 
not a part of the United States, such as the National Guard (an in- 
strumentality of the state of Washington). Nor does it include enti- 
ties contracting with the United States government to administer its 
programs. 

(3) Prohibition against taxing the United States. The state of 
Washington is prohibited from imposing taxes directly on the United 
States. 
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stitutions or entities. This means that a concessionaire operating 
within a federal reservation under a grant or permit issued by the 
United States or by a department or entity of the United States is 
taxable to the sam xtent as any private operator engaging in a simi- 
lar business outside a federal reservation and without specific au- 
thority from the United States. 

(a) Sales tax collection requirements. Persons making retail 
sales to members of the armed forces or others residing within or con- 
ducting business on federal reservations are required to collect and 
remit retail sales tax from the buyer. 

(b) Cigarette tax stamps. Washington cigarette tax stamps must 
generally be affixed to all cigarettes sold to persons residing within 
or conducting business on federal reservations. However, such stamps 
need not be affixed to cigarettes sold to the United States or any of 
its entities including voluntary organizations of military personnel 
authorized by the Secretary of Defense or the Secretary of the Navy or 
by the United States or any of its entities to authorized purchasers, 
f 
s 


or use on such reservation. For additional information on cigarette 
tamps, rates, and refunds see WAC 458-20-186. 

(7) Sales made to authorized purchasers of the United States. As 
explained in subsection (3) (b) of this rule, while sales by the United 
States are exempt of retail sales tax the purchaser is generally re- 
sponsible for remitting use tax directly to the department. Federal 
law prohibits the imposition of use tax on tangible personal property 
sold to authorized purchasers by the United States, its entities, or 
voluntary unincorporated organization of armed forces personnel. 4 
U.S.C. § 107 (a). 

(a) Who is an "authorized purchaser"? A person is an "authorized 
purchaser" only with respect to purchases he or she is permitted to 
make from commissaries, ships" stores, or voluntary unincorporated or- 
ganizations of personnel of any branch of the armed forces of the Uni- 
ted States, under regulations promulgated by the departmental secreta- 
ry having jurisdiction over such branch. 4 U.S.C. § 107(b). 

(b) What is a "voluntary unincorporated organization"? "Voluntary 
unincorporated organizations" are those organizations comprised of 
armed forces personnel operated under regulations promulgated by the 
departmental secretary having jurisdiction over such branch. Examples 
of voluntary unincorporated organizations are post flying clubs, offi- 
cers or noncommissioned officers open messes, and recreation associa- 
tions. 

(8) Purchases by persons using federal funds. Retail sales or use 
tax applies to retail purchases made by any buyer, other than the Uni- 
ted States, including the state of Washington and all of its political 
subdivisions, irrespective of whether or not the buyer uses or is re- 
imbursed with federal funds, unless the purchase is specifically ex- 
empt by law. 

(9) Cleaning up radioactive waste and other by-products of weap- 
ons production and nuclear research and development. RCW 82.04.263 
provides a preferential tax rate for the gross income derived from 
cleaning up for the United States, or its instrumentalities, radioac- 
tive waste and other by-products of weapons production and nuclear re- 
search and development. This tax rate applies whether the person per- 
forming these activities is a general contractor or subcontractor. 

(a) What activities are entitled to the preferential tax rate? 
Only those activities that meet the definition of "cleaning up radio- 
active waste and other by-products of weapons production and nuclear 
research and development" are entitled to the preferential tax rate. 
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The statute defines "cleaning up radioactive waste and other by-prod- 
ucts of weapons production and nuclear research and development" to 
mean: 


(i) The handling, storing, treating, immobilizing, stabilizing, 
or disposing of radioactive waste, radioactive tank waste and capsu- 
les, nonradioactive hazardous solid and liquid wastes, or spent nucle- 
ar fuel; 

(ii) Conditioning of spent nuclear fuel; 

(iii) Removing contamination in soils and groundwater; 

(iv) Decontaminating and decommissioning of facilities; and 

(v) Services supporting the performance of cleanup. A service 
supports the performance of cleanup if it: 

(A) Is within the scope of work under a clean-up contract with 
the United Stated Department of Energy; or 
(B) Assists in the accomplishment of a requirement of a clean-up 
project undertaken by the United States Department of Energy under a 
subcontract entered into with the prime contractor or another subcon- 
tractor in furtherance of a clean-up contract between the United 
States Department of Energy and a prime contractor. 

(b) When does a service not assist in the accomplishment of a re- 
quirement of a clean-up project? Subject to specific exceptions provi- 
ded by law, a service does not assist in the accomplishment of a 
clean-up project when the same services are routinely provided to 
businesses not engaged in clean-up activities. 

The following exceptions are always deemed to contribute to the 
accomplishment of a requirement of a clean-up project undertaken by 
the United States Department of Energy: 

e Information technology and computer support services; 

e Services rendered in respect to infrastructure; and 

e Security, safety, and health services. 

(c) Guideline examples. The following examples are to be used as 
a guideline when determining whether a service is "routinely provided 
to businesses not engaged in clean-up activities." 

(i) Accounting services. The classification does not apply to 
general accounting services but does apply to performance audits per- 
formed for persons cleaning up radioactive waste. 

(ii) Legal services. The classification does not apply to general 
legal services but does apply to those legal services that assist in 
the accomplishment of a requirement of a clean-up project undertaken 
by the United States Department of Energy. Thus, legal services provi- 
ded to contest any local, state, or federal tax liability or to defend 
a company against worker's compensation claim arising from a worksite 
injury do not qualify for the classification. However, legal services 
related to the resolution of contractual dispute between the parties 
to a clean-up contract between the United States Department of Energy 
and a prime contractor do qualify. 
(iii) General office janitorial. General office janitorial serv- 
ices do not qualify for the radioactive waste clean-up classification, 
but the specialized cleaning of equipment exposed to radioactive waste 
does qualify. 

(d) Clean-up examples. 

(i) Company C is a land excavation contractor that contracts with 
Prime Contractor to dig trenches where waste will be reburied after 
processing. Company C's contract for digging trenches qualifies for 
the preferential tax rate under RCW 82.04.263 because the activity of 
digging trenches is one of the physical acts of cleaning up. 
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(ii) Company D contracts with Company C from the previous example 
to provide payroll and accounting services. Company D's activity does 
not qualify for the preferential tax rate under RCW 82.04.263 because 
the activity of general accounting is not an activity involving the 
physical act of cleaning up, nor is it a service supporting the per- 
formance of cleanup as defined in (a) (v) of this subsection. 

(iii) Company E is an environmental engineering company that con- 
tracts with Prime Contractor to develop a plan on how best to decon- 
taminate the soil at a tank farm and will monitor the cleanup/decon- 
tamination as it progresses. Company E's activities qualify for the 
preferential tax rate under RCW 82.04.263 because the activities are 
services supporting the performance of cleanup. 

(iv) Company F is a security company that contracts with Prime 
Contractor to provide overall security to the federal reservation, in- 
cluding providing security at clean-up sites. Security services at 
clean-up sites are services that support the performance of cleanup. 

(e) Taxability of tangible personal property used or consumed in 
cleaning up radioactive waste and other by-products of weapons produc- 
tion and nuclear research and development. Persons cleaning up radio- 
active waste and other by-products of weapons production and nuclear 
research and development for the United States, or its instrumentali- 
ties, are consumers of any property they use or consume when perform- 
ing these services. RCW 82.04.190. Therefore, tangible personal prop- 
erty used or consumed in the cleanup is subject to retail sales or use 
tax. If the seller does not collect retail sales tax on a retail sale, 
the buyer is required to pay the retail sales tax (commonly referred 
to as "deferred sales tax") or use tax directly to the department, un- 
less specifically exempt by law. The "excise tax return" does not have 
a separate line for reporting deferred sales tax. Consequently, defer- 
red sales tax liability should be reported on the use tax line of the 
buyer's excise tax return. For detailed information on the use tax, 
see WAC 458-20-178. 
(10) Sales to foreign governments or foreign diplomats. Purchases 
by foreign governments are not subject to retail sales tax. Documenta- 
tion, such as purchase orders and receipts, must be maintained by the 
seller to verify the exempt nature of the sale. Purchases by foreign 
diplomats are generally not subject to retail sales tax if a valid 
Diplomatic Tax Exemption Card issued by the United States Department 
of State is used. For specific information concerning the taxability 
of sales of goods and services to foreign missions and diplomats, con- 
tact the department's taxpayer services division at: 


Taxpayer Services 
Department of Revenue 
P.O. Box 47478 
Olympia, WA 98504-7478 


or call the department's telephone information center at 
( (+-800-647-7766)) 360-705-6705 or visit the department's website at 
dor.wa.gov. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-16-003, S$ 
458-20-190, filed 7/20/16, effective 8/20/16; WSR 10-10-030, § 
458-20-190, filed 4/26/10, effective 5/27/10. Statutory Authority: RCW 
82.32.300, 82.01.060(1), and 34.05.230. WSR 05-03-002, § 458-20-190, 
filed 1/5/05, effective 2/5/05. Statutory Authority: RCW 82.32.300. 
WSR 83-07-033 (Order ET 83-16), § 458-20-190, filed 3/15/83; Order ET 
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75-1, S 458-20-190, filed 5/2/75; Order ET 70-3, 5 458-20-190° (Rule 
190), filed 5/29/70, effective 7/1/70.] 


AMENDATORY SECTION (Amending WSR 22-24-096, filed 12/6/22, effective 
1/6/23) 


WAC 458-20-209 Farming for hire and horticultural services per- 
formed for farmers. (1) Introduction. This rule provides tax report- 
ing information for persons performing horticultural services for 
farmers. Persons providing horticultural services to persons other 
than farmers should refer to WAC 458-20-226 (Landscape and horticul- 
tural services). Farmers and persons making sales to farmers may also 
want to refer to the following rules: 
(a) WAC 458-20-210 (Sales of tangible personal property for farm- 
ing—Sales of agricultural products by farmers); and 

(b) WAC 458-20-239 (Sales to nonresidents of farm machinery or 
implements, and related services). 

(2) Definitions. For the purposes of this rule, the following 
definitions apply: 

(a) "Farmer" means any person engaged in the business of growing, 
raising, or producing, upon the person's own lands or upon the lands 
in which the person has a present right of possession, any agricultur- 
al product to be sold. "Farmer" does not include a person growing, 
raising, or producing such products for the person's own consumption; 
a person selling any animal or substance obtained therefrom in connec- 
tion with the person's business of operating a stockyard or a slaugh- 
ter or packing house; or a person in respect to the business of tak- 
ing, cultivating, or raising timber. RCW 82.04.213. 

(b) "Agricultural product" means any product of plant cultivation 
or animal husbandry including, but not limited to: A product of horti- 
culture, grain cultivation, vermiculture, viticulture, or aquaculture 
as defined in RCW 15.85.020; plantation Christmas trees; short-rota- 
tion hardwoods as defined in RCW 84.33.035; turf; or any animal in- 
cluding, but not limited to, an animal that is a private sector cul- 
tured aquatic product as defined in RCW 15.85.020, or a bird, or in- 
sect, or the substances obtained from such an animal. "Agricultural 
product" does not include animals defined as pet animals under RCW 
16.70.020. Effective June 12, 2014, "agricultural product" may not be 
construed to include cannabis. Cannabis is any product with a THC con- 
centration greater than .3 percent. RCW 82.04.213. 

(c) "Horticultural services" include services related to the cul- 
tivation of vegetables, fruits, grains, field crops, ornamental flori- 
culture, and nursery products. 
(i) The term "horticultural services" includes, but is not limi- 
ted to, the following: 

(A) Soil preparation services such as plowing or weed control be- 
fore planting; 

(B) Crop cultivation services such as planting, thinning, prun- 
ing, or spraying; and 

(C) Crop harvesting services such as threshing grain, mowing and 
baling hay, or picking fruit. 

(ii) Effective June 12, 2014, horticultural services does not in- 
clude services related to the cultivation of cannabis. Cannabis is any 
product with a THC concentration greater than .3 percent. 
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assistance, this activity is considered to be a casual and isolated 

sale. John does not hold himself out as being in the business of per- 
forming farming (threshing) for hire. John Doe is not considered to be 
engaging in taxable business activities. The amounts John Doe receives 
for assisting in the harvest of his neighbors' wheat is not subject to 
tax. 


(b) X Spraying applies fertilizer to orchards owned by Farmer A. 
The sales invoice provided to Farmer A by X Spraying reflects a "lump 
sum" amount with no segregation of charges for the fertilizer and the 
application. When reporting its tax liability, X Spraying would report 
the total charge under the service B&O tax classification. X Spraying 
must also remit retail sales or use tax upon the purchase of the fer- 
tilizer. The entire amount charged by X Spraying is for horticultural 
services, and X Spraying is considered the consumer of the fertilizer. 

(c) Z Flying aerial sprays pesticides on crops owned by Farmer B. 
The sales invoice Z Flying provides to Farmer B segregates the charge 
for the pesticides and the charge for the application. When reporting 
its tax liability, Z Flying would report the charge for the applica- 
tion under the service B&O tax classification. The charge for the sale 
of the spray materials is subject to the wholesaling B&O tax provided 
it is properly documented by a reseller permit. Reseller permits re- 
placed resale certificates effective January 1, 2010. For additional 
information on reseller permits see WAC 458-20-102. Z Flying's pur- 
chase of the pesticides is a purchase for resale and not subject to 
the retail sales tax. Even though resale certificates are no longer 
used after December 31, 2009, they must be kept on file by Z Flying 
for five years from the date of last use or December 31, 2014, which- 
ever first occurs. 


[Statutory Authority: RCW 82.32.300 and 82.01.060. WSR 22-24-096, § 
458-20-209, filed 12/6/22, effective 1/6/23. Statutory Authority: RCW 
82.32.300 and 82.01.060(2). WSR 15-01-007, § 458-20-209, filed 
12/4/14, effective 1/4/15. Statutory Authority: RCW 82.32.300, 
82.01.060(2), chapters 82.04, 82.08, 82.12 and 82.32 RCW. WSR 
10-06-070, § 458-20-209, filed 2/25/10, effective 3/28/10. Statutory 
Authority: RCW 82.32.300. WSR 94-07-050, § 458-20-209, filed 3/10/94, 
effective 4/10/94; WSR 83-08-026 (Order ET 83-1), § 458-20-209, filed 
3/30/83; Order ET 70-3, § 458-20-209 (Rule 209), filed 5/29/70, effec- 
tive 7/1/70.] 


AMENDATORY SECTION (Amending WSR 22-24-096, filed 12/6/22, effective 
1/6/23) 


WAC 458-20-210 Sales of tangible personal property for farming— 
Sales of agricultural products by farmers. (1) Introduction. This 
rule explains the application of business and occupation (B&0), retail 
sales, and use taxes to the sale and/or use of feed, seed, fertilizer, 
spray materials, and other tangible personal property for farming. 
This rule also explains the application of B&O, retail sales, and lit- 
ter taxes to the sale of agricultural products by farmers. Farmers 
should refer to WAC 458-20-101 (Tax registration and tax reporting) to 
determine whether they must obtain a tax registration endorsement or a 
temporary registration certificate from the department of revenue 
(department). 
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(a) Examples. This rule contains examples that identify a number 
of facts and then state a conclusion. These examples should be used 
only as a general guide. The tax results of other situations must be 
determined after a review of all facts and circumstances. 

(b) Other rules that may be relevant. Farmers and persons making 
sales to farmers may also want to refer to rules in the following list 
for additional information: 

(i) WAC 458-20-178 Use tax and the use of tangible personal prop- 


erty; 


(ii) WAC 458-20-209 Farming for hire and horticultural services 
performed for farmers; 

(iii) WAC 458-20-222 Veterinarians; 

(iv) WAC 458-20-239 Sales to nonresidents of farm machinery or 
implements, and related services; 

(v) WAC 458-20-243 Litter tax; and 

(vi) WAC 458-20-262 Retail sales and use tax exemptions for agri- 
cultural employee housing. 

(2) Who is a farmer? A "farmer" is any person engaged in the 
business of growing, raising, or producing, on the person's own lands 
or on the lands in which the person has a present right of possession, 
any agricultural product to be sold. Effective July 1, 2015, a "farm- 
er" also includes eligible apiarists that grow, raise, or produce hon- 
ey bee products for sale, or provide bee pollination services. A 
"farmer" does not include a person growing, raising, or producing ag- 
ricultural products for the person's own consumption; a person selling 
any animal or substance obtained therefrom in connection with the per- 
son's business of operating a stockyard, slaughterhouse, or packing 
house; or a person in respect to the business of taking, cultivating, 
or raising timber. RCW 82.04.213. 

(3) What is an agricultural product? An "agricultural product" is 
any product of plant cultivation or animal husbandry including, but 
not limited to: A product of horticulture, grain cultivation, vermic- 
ulture, viticulture, or aquaculture as defined in RCW 15.85.020; plan- 
tation Christmas trees; short-rotation hardwoods as defined in RCW 
84.33.035; turf; or any animal, including, but not limited to, an ani- 
mal that is a private sector cultured aquatic product as defined in 
RCW 15.85.020, a bird, an insect, or the substances obtained from such 
animals. Effective July 1, 2015, "agricultural product" includes honey 
bee products. An "agricultural product" does not include animals de- 
fined under RCW 16.70.020 as "pet animals." Effective June 12, 2014, 
RCW 82.04.213 excludes cannabis from the definition of "agricultural 
product." Cannabis is any product with a THC concentration greater 
than .3 percent. RCW 82.04.213. 

(4) Who is an eligible apiarist? An "eligible apiarist" is a per- 
son who owns or keeps one or more bee colonies and who grows, raises, 
or produces honey bee products for sale at wholesale and is registered 
under RCW 15.60.021. 

(5) What are honey bee products? "Honey bee products" are queen 
honey bees, packaged honey bees, honey, pollen, bees wax, propolis, or 
other substances obtained from honey bees. "Honey bee products" do not 
include manufactured substances or articles. 

(6) What is cannabis? "Cannabis" is any product with a THC con- 
centration greater than .3 percent. For additional information on can- 
nabis see RCW 69.50.101. 
(7) Sales to farmers. Persons making sales of tangible personal 
property to farmers are generally subject to wholesaling or retailing 
B&O tax, as the case may be, on the gross proceeds of sales. Sales of 
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(C) Effective October 1, 2013, the exemption provided by RCW 
82.04.4268 expanded to include wholesale sales by a dairy product man- 
ufacturer to a purchaser who uses the dairy products as an ingredient 
or component in the manufacturing in Washington of another dairy prod- 
uct. The definition of dairy products was expanded to include products 
comprised of not less than 70 percent dairy products measured by 
weight or volume. 

(c) Raising cattle for wholesale sale. RCW 82.04.330 provides a 
B&O tax exemption to persons who raise cattle for wholesale sale pro- 
vided that the cattle are held for at least 60 days prior to the sale. 
Persons who hold cattle for fewer than 60 days before reselling the 
cattle are not considered to be engaging in the normal activities of 
growing, raising, or producing livestock for sale. 

Example 6. A feedlot operation purchases cattle and feeds them 
until they attain a good market condition. The cattle are then sold at 
wholesale. The feedlot operator is exempt from B&O tax on wholesale 
sales of cattle if it held the cattle for at least 60 days while they 
were prepared for market. However, the feedlot operator is subject to 
wholesaling B&O tax on wholesale sales of cattle held for fewer than 
60 days prior to the sale. 

(d) B&O tax exemptions available to farmers. In addition to the 
exemption for wholesale sales of agricultural products, several other 
B&O tax exemptions available to farmers are discussed in this subsec- 
tión: 


(i) Growing, raising, or producing agricultural products owned by 
other persons. RCW 82.04.330 exempts amounts received by a farmer for 
growing, raising, or producing agricultural products owned by others, 
such as custom feed operations. 

Example 7. A farmer is engaged in the business of raising cattle 
owned by others (commonly referred to as "custom feeding"). After the 
cattle attain a good market condition, the owner sells them. Amounts 
received by the farmer for custom feeding are exempt from B&O tax un- 
der RCW 82.04.330, provided that the farmer held the cattle for at 
least 60 days. Farmers are not considered to be engaging in the activ- 
ity of raising cattle for sale unless the cattle are held for at least 
60 days while the cattle are prepared for market. (See (c) of this 
subsection.) 

(ii) Processed hops shipped outside Washington for first use. RCW 
82.04.337 exempts amounts received by hop growers or dealers for hops 
shipped outside the state of Washington for first use, if those hops 
have been processed into extract, pellets, or powder in this state. 
However, the processor or warehouser of such products is not exempt on 
amounts charged for processing or warehousing such products. 

(iii) Sales of hatching eggs or poultry. RCW 82.04.410 exempts 
amounts received for the sale of hatching eggs or poultry by farmers 
producing hatching eggs or poultry, when these agricultural products 
are for use in the production for sale of poultry or poultry products. 

(9) Retail sales tax and use tax exemptions. This subsection pro- 
vides information about a number of retail sales tax and corresponding 
use tax exemptions available to farmers and persons buying tangible 
personal property at retail from farmers. Some exemptions require the 
buyer to provide the seller with an exemption certificate. Refer to 
subsection (10) of this rule for additional information regarding ex- 
emption certificates. 

(a) Pollen. RCW 82.08.0277 and 82.12.0273 exempt the sale and use 
of pollen from retail sales and use taxes. 
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Manure tank wagons 

Manure vacuum tanks 

Poultry house cleaners 

Poultry house flame sterilizers 
Poultry house washers 

Poultry litter saver machines 
Pipes 

Pumps 

Scrapers 

Separators 

Slurry injectors and hoses 
Wheelbarrows, shovels, and pitchforks. 


(G) "Qualifying livestock nutrient management facilities" means 
the exclusive use in the handling and treatment of livestock manure of 
the facilities listed below: 


Flush systems 

Lagoons 

Liquid livestock manure storage structures, such as concrete 
tanks or glass-lined steel tanks 

Structures used solely for dry storage of manure, including roo- 
fed stacking facilities. 


(n) Anaerobic digesters (effective July 1, 2018). 

(i) RCW 82.08.900 and 82.12.900 provide retail sales and use tax 
exemptions for purchases and uses by eligible persons: 

(A) In respect to equipment necessary to process biogas from a 
landfill into marketable coproducts including, but not limited to, bi- 
ogas conditioning, compression, and electrical generation equipment, 
or to services rendered in respect to installing, constructing, re- 
pairing, cleaning, altering, or improving equipment necessary to proc- 
ess biogas from a landfill into marketable coproducts; and 

(B) Establishing or operating anaerobic digesters or to services 
rendered in respect to installing, constructing, repairing, cleaning, 
altering, or improving an anaerobic digester. The exemptions include 
sales of tangible personal property that becomes an ingredient or com- 
ponent of the anaerobic digester. Anaerobic digester means a facility 
that processes organic material into biogas and digestate using micro- 
organisms in a decomposition process within a closed, oxygen-free con- 
tainer as well as the equipment necessary to process biogas or diges- 
tate produced by an anaerobic digester into marketable coproducts in- 
cluding, but not limited to, biogas conditioning, compression, nu- 
trient recovery, and electrical generation equipment. 

(ii) Exemption certificate. Effective July 24, 2015, eligible 
persons no longer need to apply for an exemption certificate. An "eli- 
gible person" is any person establishing or operating an anaerobic di- 
gester or landfill or processing biogas from an anaerobic digester or 
landfill into marketable coproducts. 

(iii) Records retention. Persons claiming the exemptions under 
RCW 82.08.900 and 82.12.900 must keep records necessary for the de- 
partment to verify eligibility. Sellers may make tax exempt sales only 
if the buyer provides the seller with a completed Farmers' Certificate 
for Wholesale Purchases and Sales Tax Exemptions, and the seller re- 
tains a copy of the certificate for its files. See subsection (10) of 
this rule for where to find an exemption certificate. 

(o) Anaerobic digesters (effective until July 1, 2018). RCW 
82.08.900 and 82.12.900 provide retail sales and use tax exemptions 


Certified on 4/26/2023 [ 93 ] WSR Issue 23-09 - Expedited 


Washington State Register, 


for purchases and uses by eligible persons establ 


Issue 23-09 


lishing 


WSR 23-09-048 


or operating 


anaerobic digesters or to services rendered in respect to installing, 


repairing, 
S 


constructing, 
digester. The exemption 


that becomes an ingredient or component of the anaerobic digest 
anaerobic digester must be used primarily 


cleaning, alt 
include sal 


t) 


ured by volume or weigh 


er is a facility that processes manure from 
dried manure using microorganisms in a decomposit 


losed, 
(i) 


g oxygen-free conta 


sons no longer need to appl 
is any person establishing or operating an anaerobic di- 
livestock manure. 
Persons claiming the exempi 
|2.900 must keep records necessary for 
Lers may make tax exempi 
seller with a complet 
Les Tax Exempt 


ble person" 
gester to treat primarily 

(ii) Records retenti 
82.08.900 and 82.1 
to verify eligibil 
buyer provides th 
Wholesale Purchases and S 
copy of the certificate f 
rule for where 


ity. Se 


to treat 


iner. 


Exemption certificate. Effective Jul 


ly for an ex 


on. 


1] 


al 
or its files. 


to find an exemption cer 
(p) Animal pharmaceuticals. RCW 82.08.880 and 82.12.880 exempt 
of and use of certain animal 


ering, 


(more than 50 


y 24, 


2015, 


or improving an anaerobic 
les of tangible personal property 


ter. The 
percent meas- 


livestock manure. Anaerobic digest- 
livestock into biogas and 
tion process within a 


eligible per- 


emption certificat 


ted Farmers' Cert 


tions, and th 


sales only if 


te. An "eligi- 


tions under RCW 
the department 
the 
tificate for 
ller retains a 


S 


See subsection 
tificate. 


from retail sales and use taxes the sal 
pharmaceuticals when sold to, or used by, 
qualify for the exemption, the animal pharmaceut 


tered to an animal raised by a farmer for 


agricultural product for 
must be approved by the U 
or 


(i) 


licensed to practice veterinary medicine, 


chapter 18.92 RCW. 
(ii) 


sale. In addi 
nited States 


the United States Food and Drug Administ 
Who is a veterinarian? A "veterinarian" means a person wh 
or dentistry un 


tion, the 
Department 
tration 


(FDA) 


surgery, 


(10) 


farmers or veterinarians. 
tical must be admin 
the purpose of producing an 
animal pharmaceutical 
t of Agriculture 


of this 


To 
is- 


(USDA) 


O is 
der 


How can I determine whether the FDA or USDA has approved an 


animal pharmaceutical? The FDA and USDA have an established approval 


process set forth in fede 
all approved animal pharm 
maintains a list 


either of these lists hav 
the exemption. 

(iii) Example 17. Da 
airy Farmer's cows are m 
tiseptic udder washes, 
A's Green Book of appro 


mH Iu 


n 
D 


ucts. The purchases of st 


terilizing agents are appl 


ral regulatio 


ns. The FDA maint 


aceutical 


ec not 


iry Farmer pu 
lied to the 
ilked. Dairy 
and salves th 
ved animal ph 


sterilizin 


pharmaceuticals becaus 

animals. The teat dips, 
wise not exempt because 
DA. 


antiseptic udder washes, 
they have not been approved by 


s cal 
t of approved biotechnol 
erinary Biologics Product Catalogue." Pharmaceut 
t been approved and are not eligible for 


led the "Green 


ticals 


rchases steril 


tains a list 
Book." 
logy products called the 
that are not 


lizing agents. 


t of 
USDA 
et- 
on 


The 


The 


and facilities where 


Farmer also purchases teat dips, 


equipment 
at are not listed 
armaceuticals or 


ts are not exempt 


in either the 


the USDA's Vet- 
erinary Biologics Product Catalogue of approved biotechnology prod- 

terilizing agen 
th 


as animal 


g agents are not administered to 


and salves ar 


like- 


the FDA or US- 


(iv) What type of animal must the pharmaceutical be administered 


to? As explained above, 
of animal pharmaceuticals 


the exempt 


administ 


tions are limited to the sale and use 
tered to an animal that is raised by 


a farmer for the purpose of producing an agricultural product for 


sale. 
emp 


Certified on 4/26/2023 


[ 94 ] 


The conditions under which a farmer may purchase and use tax-ex- 
animal pharmaceuticals are similar to those under which a farmer 
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may purchase and use feed at wholesale. Both types of purchases and 
uses require that the particular product be sold to or used by a farm- 
er (or a veterinarian in the case of animal pharmaceuticals), and that 
the product be given or administered to an animal raised by a farmer 
for the purpose of producing an agricultural product for sale. 

(v) Examples of animals raised for the purpose of producing agri- 
cultural products for sale. For purposes of the exemptions, the fol- 
lowing is a nonexclusive list of examples of animals that are being 
raised for the purpose of producing an agricultural product for sale, 
presuming all other requirements for the exemption are met: 

(A) Horses, cattle, or other livestock raised by a farmer for 


sale; 


(B) Cattle raised by a farmer for the purpose of slaughtering, if 
the resulting products are sold; 

(C) Milk cows raised and/or used by a dairy farmer for the pur- 
pose of producing milk for sale; 

(D) Horses raised by a farmer for the purpose of producing foals 
for sale; 

E) Sheep raised by a farmer for the purpose of producing wool 
for sale; and 

(F) "Private sector cultured aquatic products" as defined by RCW 
15.85.020 (e.g., salmon, catfish, and mussels) raised by an aquatic 
farmer for the purpose of sale. 

(vi) Examples of animals that are not raised for the purpose of 
producing agricultural products for sale. For purposes of the exemp- 
tions, the following nonexclusive list of examples do not qualify be- 
cause the animals are not being raised for the purpose of producing an 
agricultural product for sale: 

(A) Cattle raised for the purpose of slaughtering if the result- 
ing products are not produced for sale; 

(B) Sheep and other livestock raised as pets; 

(C) Dogs or cats, whether raised as pets or for sale. Dogs and 
cats are pet animals; therefore, they are not considered to be agri- 
cultural products. (See subsection (3) of this rule); and 

(D) Horses raised for the purpose of racing, showing, riding, and 
jumping. However, if at some future time the horses are no longer 
raised for racing, showing, riding, or jumping and are instead being 
raised by a farmer for the purpose of producing foals for sale, the 
exemption will apply if all other requirements for the exemption are 
met. 


~ 


(vii) Do products that are used to administer animal pharmaceuti- 
cals qualify for the exemption? Sales and uses of products that are 
used to administer animal pharmaceuticals (e.g., syringes) do not 
qualify for the exemptions, even if they are later used to administer 
a tax-exempt animal pharmaceutical. However, sales and uses of tax-ex- 
empt animal pharmaceuticals contained in a product used to administer 
the animal pharmaceutical (e.g., a dose of a tax-exempt pharmaceutical 
contained in a syringe or cotton applicator) qualify for the exemp- 
tion. 


(q) Replacement parts for qualifying farm machinery and equip- 
ment. RCW 82.08.855 and 82.12.855 exempt from retail sales and use 
taxes sales to and uses by eligible farmers of replacement parts for 
qualifying farm machinery and equipment. Also included are: Labor and 
services rendered during the installation of repair parts; and labor 
and services rendered during repair as long as no tangible personal 
property is installed, incorporated, or placed in, or becomes an in- 
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Index of subjects addressed in this rule: 


Topic—Description 


See 
subsection 


Where can I get my questions 
answered, or learn more about what I 
owe and how to report it? - By phone or 
online, the department provides a number 
of free and easy resources to help you 
find answers. 


(1)(a) of 
this rule, 
(see above) 


What is electronic filing (or e-file), and 
how can it help me? - E-filing guides 
you through the return and helps you 
avoid many common mistakes. 


(1)(b) of 
this rule, 
(see above) 


Do I need to file a return? - How do I 
access returns and file them? 


(2) of this 
tule 


What methods of payment can I use? - 
What can I use to pay my taxes? 


(3) of this 
rule 


When is my tax payment due? - 
Different reporting frequencies can have 
different due dates. What if the due date 
is a weekend or a holiday? If my 
payment is in the mail on the due date, 
am I late or on time? 


(4) of this 
rule 


Penalties - What types of penalty exist? 
How big are they? When do they apply? 


(5) of this 
rule 


Statutory restrictions on imposing 
penalties - More than one penalty can 
apply at the same time, but there are 
restrictions. Which penalties can be 
combined? 


(6) of this 
rule 


Interest - In most cases interest is 
required. What interest rates apply? 
How is interest applied? 
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Topic—Description 


See 
subsection 


Application of payment towards 
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are paid in a particular order. If my 
payment doesn't pay the entire liability, 
how can I determine what parts have 
been paid? 


(8) of this 
rule 
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(10) of this 
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(b) When a taxpayer is not required to electronically file and 
pay taxes and chooses to file or pay taxes through the U.S. Postal 
Service, the postmark date as shown by the post office cancellation 
mark stamped on the envelope will be considered conclusive evidence by 
the department in determining if a tax return or payment was timely 
filed or received. RCW 1.12.070. It is the responsibility of the tax- 
payer to mail the tax return or payment sufficiently in advance of the 
due date to assure that the postmark date is timely. 

(c) Taxpayers required to file and pay taxes electronically 
should refer to WAC 458-20-22802 (Electronic filing and payment) for 
more information regarding electronic filing (e-file), electronic pay- 
ment (e-pay) due dates, and when electronic payments are considered 
received. 

(d) If a taxpayer suspects that it will not be able to file and 
pay by the coming due date, it may be able to obtain an extension of 
the due date to temporarily avoid additional penalties. Refer to sub- 
section (12) of this rule for details on requesting an extension. 

(5) Penalties. Various penalties may apply as a result of the 
failure to correctly or accurately compute the proper tax liability, 
or to timely pay the tax. Separate penalties may apply and be cumula- 
tive for the same tax. Interest may also apply if any tax has not been 
paid when it is due, as explained in subsection (7) of this rule. (The 
department's electronic filing system (e-file) can help taxpayers 
avoid additional penalties and interest. See subsection (1) (b) of this 
rule for more information.) 

The penalty types and rates addressed in this subsection are: 


Penalty See 
Penalty Type—Description Rate subsection 


Late payment of a return - 9/19/29% | (5)(a) of 
Nine percent added when this rule 
payment is not received by 
the due date, and increases if 
the tax due remains unpaid. 


Unregistered taxpayer - 5% (5)(b) of 
Five percent added against this rule 
unpaid tax when revenue 
discovers a taxpayer who has 
taxable activity but is not 
registered. 


Assessment - Five percent 5/15/25% | (5)(c) of 
added when a tax assessment or this rule 
is issued if the tax was 0/15/25% 
"substantially underpaid," 
and increases if the tax due 
remains unpaid. 


Issuance of a warrant - Ten 10% (5)(d) of 
percent added when a this rule 
warrant is issued to collect 
unpaid tax, and does not 
require actual filing of a lien. 


Disregard of specific 10% (5)(e) of 
written instructions - Ten this rule 
percent added when the 

department has provided 


specific, written reporting 
instructions and tax is 
underpaid because the 
instructions are not followed. 
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Penalty See 
Penalty Type—Description Rate subsection 
Evasion - Fifty percent 50% (5)(f) of 
added when tax is underpaid this rule 


and there is an intentional 
effort to hide that fact. 


Misuse of resale certificates 50% (5)(g) of 
or a reseller permit - Fifty this rule 
percent added against unpaid 
sales tax when a buyer uses a 
resale certificate or reseller 
permit, but should not have. 


Failure to remit sales tax to 10% (5)(h) of 
seller - Ten percent added this rule 
against sales tax when the 
department proceeds directly 
against a buyer who fails to 
pay sales tax to the seller as 
part of a sales taxable retail 


purchase. 
Failure to obtain the $250 (5)(i) of 
contractor's unified (max) this rule 


business identifier (UBI) 
number - A two hundred 
fifty dollar maximum penalty 
(does not require any tax 
liability) when specified 
businesses hire certain 
contractors but do not obtain 
and keep the contractor's UBI 


number. 
Disregarded transaction - A 35% (5)(Q) of 
thirty-five percent penalty of this rule 


the additional tax found to be 
due as a result of engaging in 
a disregarded transaction. 


(a) Late payment of a return. RCW 82.32.090(1) imposes a nine 
percent penalty if the tax due on a taxpayer's return is not paid by 
the due date. A total penalty of ((RiReteen)) 19 percent is imposed if 
the tax due is not paid on or before the last day of the month follow- 
ing the due date, and a total penalty of ( (4wenty-fine)) 29 percent is 
imposed if the tax due is still not paid on or before the last day of 
the second month following the due date. The minimum penalty for late 
payment is five dollars. 

Various sets of circumstances can affect how the late payment of 
a return penalty is applied. See (a) (i) through (iii) of this subsec- 
tion for some of the most common circumstances. 

(i) Will I avoid the penalty if I file my return without the pay- 
ment? The department may refuse to accept any return that is not ac- 
companied by payment of the tax shown to be due on the return. If the 
return is not accepted, the taxpayer is considered to have failed or 
refused to file the return. RCW 82.32.080. Failure to file the return 
can result in the issuance of an assessment for the actual, or an es- 
timated, amount of unpaid tax. Any assessment issued may include an 
assessment penalty. (See RCW 82.32.100 and (c) of this subsection for 
details of when and how the assessment penalty applies.) If the tax 
return is accepted without payment and payment is not made by the due 
date, the late payment of return penalty will apply. 

(11) What if my account is given an active nonreporting status, 
but I later have taxes I need to report and pay? WAC 458-20-101 pro- 
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regarded the instructions if the taxpayer has appealed the subject 
matter of the instructions and the department has not issued its final 
instructions or decision. 

(ii) What if I try to follow the written instructions, but I 
still don't get it quite right? The penalty will not be applied if the 
taxpayer has made a good faith effort to comply with specific written 
instructions. 

(f) Evasion. If the department finds that all or any part of the 
deficiency resulted from an intent to evade the tax due, a penalty of 
( (£:£2¥)) 50 percent of the additional tax found to be due will be 
added. RCW 82.32.090(7). The evasion penalty is imposed when a taxpay- 
er knows a tax liability is due but attempts to escape detection or 
payment of the tax liability through deceit, fraud, or other inten- 
tional wrongdoing. An intent to evade does not exist where a deficien- 
cy is the result of an honest mistake, miscommunication, or the lack 
of knowledge regarding proper accounting methods. The department has 
the burden of showing th xistence of an intent to evade a tax lia- 
bility through clear, cogent and convincing evidence. 

(1) Evasion penalty only applies to the specific taxes that a 
taxpayer intended to evade. To the extent that the evasion involved 
only specific taxes, the evasion penalty will be added only to those 
taxes. The evasion penalty will not be applied to those taxes which 
were inadvertently underpaid. For example, if the department finds 
that the taxpayer intentionally understated the purchase price of 
equipment in reporting use tax and also inadvertently failed to col- 
lect or remit the sales tax at the correct rate on retail sales of 
merchandise, the evasion penalty will be added only to the use tax de- 
ficiency and not the sales tax. 

(ii) What actions may establish an intent to evade? The following 
is a nonexclusive list of actions that are generally considered to es- 
tablish an intent to evade a tax liability. This list should only be 
used as a general guide. A determination of whether an intent to evade 
exists may be ascertained only after a review of all the facts and 
circumstances. 
(A) The use of an out-of-state address by a Washington resident 
to register property to avoid a Washington excise or use tax, when at 
the time of registration the taxpayer does not reside at the out-of- 
state address on a more than temporary basis. Examples of such an ad- 
dress include, but are not limited to, the residence of a relative, 
mail forwarding or post office box location, motel, campground, or va- 
cation property; 
(B) The willful failure of a seller to remit retail sales taxes 
collected from customers to the department; and 

(C) The alteration of a purchase invoice or misrepresentation of 
the price paid for property (e.g., a used vehicle) to reduce the 
amount of tax owing. 

(g) Misuse of resale certificates, reseller permits, and other 
documents. Any buyer who uses a resale certificate, a reseller permit, 
or other documentation authorized under RCW 82.04.470, to purchase 
items or retail services without payment of sales tax, and who is not 
entitled to use the certificate, permit, or other documentation for 
the purchase, will be assessed a penalty of ( (#+£¥)) 50 percent of 
the tax due. RCW 82.32.291. The penalty can apply even if there was no 
intent to evade the payment of the tax. For more information concern- 
ing this penalty or the proper use of resale certificates, reseller 
permits, and other documentation, refer to WAC 458-20-102 (Resale cer- 
tificates). 
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(h) Failure to remit sales tax to seller. The department may as- 
sert an additional ((#e")) 10 percent penalty against a buyer who has 
failed to pay the seller the retail sales tax on taxable purchases, if 
the department proceeds directly against the buyer for the payment of 
the tax. This penalty is in addition to any other penalties or inter- 
est prescribed by law. RCW 82.08.050. 

(i) Failure to obtain the contractor's unified business identifi- 
er (UBI) number. If a person who is liable for any fee or tax imposed 
by chapters 82.04 through 82.27 RCW contracts with another person or 
entity for work subject to chapter 18.27 RCW (Registration of contrac- 
tors) or chapter 19.28 RCW (Electricians and electrical installa- 
tions), that person must obtain and preserve a record of the UBI num- 
ber of the person or entity performing the work. A person failing to 
do so is subject to the public works contracting restrictions in RCW 
39.06.010 (Contracts with unregistered or unlicensed contractors pro- 
hibited), and a penalty determined by the director, but not to exceed 
( (we—Bundrecd and §—iftydetters)) $250. RCW 82.32.070(2). 

(j) Engaging in disregarded transactions. RCW 82.32.090 imposes a 
( (€Hieey-ftve)) 35 percent penalty for engaging in a disregarded 
transaction as defined in RCW 82.32.655(3). See RCW 82.32.090(6), 
82.32.655, and 82.32.660. 

(6) Statutory restrictions on imposing penalties. Depending on 
the circumstances, the law may impose more than one type of penalty on 
the same tax liability. However, those penalties are subject to the 
following restrictions: 

(a) The penalties imposed for the late payment of a return, un- 
registered taxpayer, assessment, and issuance of a warrant (see sub- 
section (5) (a) through (d) of this rule) may be applied against the 
same tax concurrently, each unaffected by the others, up to their com- 
bined maximum rates. Application of one or any combination of these 
penalties does not prohibit or restrict full application of other pen- 
alties authorized by law, even when they are applied against the same 
tax. RCW 82.32.090(8). 
(b) The department may impos ither th vasion penalty (subsec- 
tion (5)(f) of this rule) or the penalty for disregarding specific 
written instructions (subsection (5) (e) of this rule), but may not im- 
pose both penalties on the same tax. RCW 82.32.090(9). The department 
also will not impose the penalty for the misuse of a resale certifi- 
cate (subsection (5) (g) of this rule) in combination with either the 
evasion penalty or the penalty for disregarding specific written in- 
structions on the same tax. 

(c) The penalty provided in subsection (5) (j) of this rule may be 
assessed together with any other applicable penalties provided in this 
rule on the same tax found to be due, except for the evasion penalty 
provided in subsection (5) (f) of this rule. 

(7) Interest. The department is required by law to add interest 
to assessments for tax deficiencies and overpayments. RCW 82.32.050 
and 82.32.060. Interest accrued against an underpayment only applies 
to underpaid tax. (Refer to WAC 458-20-229 for a discussion of inter- 
est as it relates to refunds and WAC 458-20-230 for a discussion of 
the statute of limitations as applied to interest.) 

(a) For interest imposed after December 31, 1998, interest will 
be added from the last day of the month following each calendar year 
included in a notice, or the last day of the month following the final 
month included in a notice if not the end of the calendar year, until 
the due date of the notice. However, for 1998 taxes only, interest may 
not begin to accrue any earlier than February 1, 1999, even if the 
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(B) Erroneous written information given to the taxpayer by a de- 
partment officer or employee caused the delinquency. A penalty gener- 
ally will not be waived when it is claimed that erroneous oral infor- 
mation was given by a department employee. The reason for not cancel- 
ing the penalty in cases of oral information is because of the uncer- 
tainty of the facts presented, the uncertainty of the instructions or 
information imparted by the department employee, and the uncertainty 
that the taxpayer fully understood the information given. Reliance by 
the taxpayer on incorrect advice received from the taxpayer's legal or 
accounting representative is not a basis for cancellation of a penal- 
tys 


(C) The delinquency was directly caused by death or serious ill- 
ness of the taxpayer, or a member of the taxpayer's immediate family. 
The same circumstances apply to the taxpayer's accountant or other ta 
preparer, or their immediate family. This situation is not intended to 
have an indefinite application. A death or serious illness which de- 
nies a taxpayer reasonable time or opportunity to obtain an extension 
or to otherwise arrange timely filing and payment is a circumstance 
eligible for penalty waiver. 

(D) The delinquency was caused by the unavoidable absence of the 
taxpayer or key employee, prior to the filing date. "Unavoidable ab- 
sence of the taxpayer" does not include absences because of business 
trips, vacations, personnel turnover, or terminations. 

(E) The delinquency was caused by the destruction by fire or oth- 
er casualty of the taxpayer's place of business or business records. 

(F) The delinquency was caused by an act of fraud, embezzlement, 
theft, or conversion on the part of the taxpayer's employee or other 
persons contracted with the taxpayer, which the taxpayer could not im- 
mediately detect or prevent, provided that reasonable safeguards or 
internal controls were in place. See (a)(iii) (E) of this subsection. 
(G) The department does not respond to the taxpayer's request for 
a tax return (or other forms necessary to compute the tax) within a 
reasonable period of time, which directly causes delinquent filing and 
payment on the part of the taxpayer. This assumes that, given the sam 
Situation, if the department had provided the requested form(s) within 
a reasonable period of time, the taxpayer would have been able to meet 
its obligation for timely payment of the tax. In any case, the taxpay- 
er has responsibility to insure that its return is filed in a timely 
manner (e.g., by keeping track of pending due dates) and must antici- 
patively request a return for that purpose, if one is not received. 
(Note: Tax returns and other forms are available at no cost from the 
department's website, dor.wa.gov. When good cause exists, taxpayers 
are advised to contact the department and request an extension of the 
due date for filing, before the due date of concern has passed. See 
subsection (12) of this rule. Taxpayers who have registered to file 
electronically with e-file will avoid potential penalties relating to 
paper returns not received. S subsection (1) (b) of this rule.) 

(iii) The following are examples of circumstances that are gener- 
ally not considered to be beyond the control of the taxpayer and will 
not qualify for a waiver or cancellation of penalty: 

(A) Financial hardship; 

(B) A misunderstanding or lack of knowledge of a tax liability; 

(C) The failure of the taxpayer to receive a tax return form, EX- 
CEPT where the taxpayer timely requested the form and it was still not 
furnished in reasonable time to mail the return and payment by the due 
date, as described in (a) (ii) (G) of this subsection; 
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(D) Registration of an account that is not considered a voluntary 
registration, as described in subsection (5) (a) (iii) and (b) of this 
rule; 


(E) Mistakes or misconduct on the part of employees or other per- 
sons contracted with the taxpayer (not including conduct covered in 
(a) (11) (F) of this subsection); and 

(F) Reliance upon unpublished, written information from the de- 
partment that was issued to and specifically addresses the circumstan- 
ces of some other taxpayer. 
(b) Waiver of the late payment of return penalty. The late pay- 
ment of return penalty (see subsection (5) (a) of this rule) may be 
waived either as a result of circumstances beyond the control of the 
taxpayer (RCW 82.32.105 (1) and (a) of this subsection) or after a 
( ($wenty—-feus)) 24 month review of the taxpayer's reporting history, 
as described below. 

(i) If the late payment of return penalty is assessed on a return 
but is not the result of circumstances beyond the control of the tax- 
payer, the penalty will still be waived or canceled if the following 
two circumstances are satisfied: 

(A) The taxpayer requests the penalty waiver for a tax return 
which was required to be filed under RCW 82.32.045 (taxes reported on 
the combined excise tax return), RCW 82.23B.020 (oil spill response 
tax), RCW 82.27.060 (tax on enhanced food fish), RCW 82.29A.050 
(leasehold excise tax), RCW 84.33.086 (timber and forest lands), RCW 
82.14B.030 (tax on telephone access line use); and 

(B) The taxpayer has timely filed and paid all tax returns due 
for that specific tax program for a period of ( (4went ;-ferus)) 24 
months immediately preceding the period covered by the return for 
which the waiver is being requested. RCW 82.32.105(2). 
If a taxpayer has obtained a tax registration endorsement with 
the department prior to engaging in business within the state and has 
engaged in business activities for a period less than ( (4wernt ;—-fexu) ) 
24 months, the taxpayer is eligible for the waiver if the taxpayer had 
no delinquent tax returns for periods prior to the period covered by 
the return for which the waiver is being requested. As a result, the 
taxpayer's very first return due can qualify for a waiver under the 

( (Ewenty-feus)) 24 month review provision. (See also WAC 458-20-101 
for more information regarding the tax registration and tax reporting 
requirements.) This is the only situation under which the department 
will consider a waiver when the taxpayer has not timely filed and paid 
tax returns covering an immediately preceding ( (went y-ferus)) 24 month 
period. 

(ii) A return will be considered timely for purpose of the waiver 
if there is no tax liability on it when it is filed. Also, a return 
will be considered timely if any late payment penalties assessed on it 
were waived or canceled due to circumstances beyond the control of the 
taxpayer (see (a) of this subsection). The number of times penalty has 
been waived due to circumstances beyond the control of the taxpayer 
does not influence whether the waiver in this subsection will be gran- 
ted. A taxpayer may receive more than one of the waivers in this sub- 
section within a ( (#went;-feus)) 24 month period if returns for more 
than one of the listed tax programs are filed, but no more than one 
waiver can be applied to any one tax program in a ( (4went;-feur)) 24 
month period. 

For example, a taxpayer files combined excise tax returns as re- 
quired under RCW 82.32.045, and timber tax returns as required under 
RCW 84.33.086. This taxpayer may qualify for two waivers of the late 
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reporting of the tax liability where a temporary extension of more 
than ( (€#+ety)) 30 days has been granted. 

The amount of the deposit is subject to departmental approval. 
The amount will be reviewed from time to time, and a change may be re- 
quired at any time that the department concludes that such amount does 
not approximate the tax liability for the reporting period or periods 
for which the extension was granted. 

(b) RCW 82.32.080 allows department of revenue to grant exten- 
sions of the due date for any taxes due to department of revenue when 
the governor has proclaimed a state of emergency under RCW 43.06.040. 
In general, the bill gives department of revenue the authority to pro- 
vide extensions on its own initiative, or at the specific request of 
any taxpayers affected by the emergency. The specific details of how, 
where, and to whom any extensions are granted will depend on the type 
and scope of each unique emergency and will be determined when an 
emergency is declared. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-13-039, § 
458-20-228, filed 6/7/16, effective 7/8/16; WSR 16-06-046, § 
458-20-228, filed 2/24/16, effective 3/26/16. Statutory Authority: RCW 
82.32.300, 82.01.060(2), 82.32.080, 82.32.085, 82.32.655, and 
82.04.470. WSR 13-22-049, § 458-20-228, filed 11/1/13, effective 
12/2/13. Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 
10-07-134, § 458-20-228, filed 3/23/10, effective 4/23/10; WSR 
07-06-077, § 458-20-228, filed 3/6/07, effective 4/6/07; WSR 
05-22-095, § 458-20-228, filed 11/1/05, effective 12/2/05. Statutory 
Autority: RCW 82.32.300. WSR 01-05-022, § 458-20-228, filed 2/9/01, 
effective 3/12/01; WSR 00-04-028, § 458-20-228, filed 1/24/00, effec- 
tive 2/24/00; WSR 92-03-025, § 458-20-228, filed 1/8/92, effective 
2/8/92; WSR 85-04-016 (Order 85-1), § 458-20-228, filed 1/29/85; WSR 
83-16-052 (Order ET 83-4), § 458-20-228, filed 8/1/83; Order ET 74-1, 
§ 458-20-228, filed 5/7/74; Order ET 71-1, § 458-20-228, filed 
7/22/72; Order ET 70-3, § 458-20-228, filed 5/29/70, effective 
7/1/70.) 


AMENDATORY SECTION (Amending WSR 16-12-075, filed 5/27/16, effective 
6/27/16) 


WAC 458-20-229 Refunds. (1) Introduction. This rule explains 
the procedures relating to refunds or credits for the overpayment of 
taxes, penalties, or interest. It describes the statutory time limits 
for refunds and the interest rates that apply to those refunds. 

References to a "refund application" in this rule include a re- 
quest for a credit against future tax liability as well as a refund to 
the taxpayer. 

Examples provided in this rule should be used only as a general 
guide. The tax results of other situations must be determined after a 
review of all facts and circumstances. 

(2) What are the time limits for a tax refund or credit? 

(a) Time limits. No refund or credit may be made for taxes, pen- 
alties, or interest paid more than four years before the beginning of 
the calendar year in which a refund application is made or examination 
of records by the department is completed. See RCW 82.32.060. This is 
a nonclaim statute rather than a statute of limitations. This means a 
valid application must be filed within the statutory period, which may 
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not be extended or tolled, unless a waiver extending the time for as- 

sessment has been entered into as described in (c) of this subsection. 
For example, a refund or credit may be granted for any overpay- 

ment made in a shaded year in the following chart: 


Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 


Refund 
application 
is filed no 
later than 
December 

27 SE 


(b) Relation back to date paid. Because the time limits relate to 
the date the taxes, penalties, or interest is paid, a refund applica- 
tion can be timely even though the payment concerned liabilities for a 
tax year normally outside the time limits. For example, Taxpayer P 
owes $1,000 in B&O tax for activity undertaken in December 2000. In 
January 2001, Taxpayer P makes an arithmetic error and submits a pay- 
ment of $1,500 with its December 2000 tax return. In December 2005, 
Taxpayer P requests a refund of $500 for the overpayment of taxes for 
the December 2000 period. This request is timely because the overpay- 
ment occurred within the time limits, even though the payment con- 
cerned tax liabilities incurred (December 2000) outside the time lim- 
IES: 


Fact situations can be complicated. For example, Taxpayer P pays 
B&O taxes in Years 1 through 4. The department subsequently conducts 
an audit of Taxpayer P that includes Years 1-4. The audit is completed 
in Year 5. As a result of the audit, the department issues an assess- 
ment in Year 5 for $50,000 in additional retail sales taxes that were 
due from Years 1-4. Taxpayer P pays the assessment in full in Year 6. 
In Year 10, Taxpayer P files an application requesting a refund of B&O 
taxes. Taxpayer P's application is timely because it relates to a pay- 
ment (payment of the assessment in Year 6) made no more than four 
years before the year in which the application is filed. It does not 
matter that the taxes relate to years outside the time limits; the ac- 
tual payment occurred within four years before the refund application. 
Nor does it matter that the refund is based on an overpayment of B&O 


taxes while the assessment involved retail sales taxes, because both 
taxes relate to the same tax years. However, the amount of any refund 
is limited to $50,000 - the amount of the payment that occurred within 
the time limits. 


Assume the same facts as described above. When the department re- 
views Taxpayer P's refund application, it determines that the refund 
is valid. After reviewing the new information, however, the department 
also determines that Taxpayer P should have paid $20,000 in additional 
B&O taxes during Years 1-4. Because Taxpayer P paid $30,000 more than 
the amount properly due ($50,000 overpayment less $20,000 underpay- 
ment), the amount of the refund will be $30,000. 
(c) Waiver. Under RCW 82.32.050 or 82.32.100, a taxpayer may 
agree to waive the time limits and extend the time for the assessment 
of taxes, penalties and interest. If the taxpayer executes such a 
waiver, the time limits for a refund or credit are extended for the 
same period. 

(3) How do I get a refund or credit? 
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If the department per- 
termines 


that the 


taxpayer has overpaid taxes, penalties, or interest, the department 
will issue a refund or a credit, at the taxpayer's option. In this 
situation, the taxpayer does not need to apply for a refund. 

(b) Taxpayer application. 

(i) If a taxpayer discovers that it has overpaid taxes, penal- 
ties, or interest, it may apply for a refund or credit. Refund appli- 
cation forms are available from the following sources: 

* The department's internet website at http://dor.wa.gov 


e By facsimile by calling Fast Fax at 360-705-6705 ((e# 
$00-647-77046—ts ine ment eptiens} ) ) 


e By writing to: 


Taxpayer Services 


Washington State Department of Revenue 


P.O. Box 47478 
Olympia, WA 98504-7478. 


The application form should be submitted to the department at the 


following location: 


Taxpayer Account Administration 


P.O. Box 47476 
Olympia, WA 98504-7476. 
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(b) Refund from department. In certain situations where the buyer 
has not received a refund from the seller, the department will refund 
retail sales tax directly to a buyer. The buyer must file a complete 
refund application as described in subsection (3) (b) of this rule and 
either a seller's declaration or a buyer's declaration, under penalty 
of perjury, must be provided for each seller. 

(i) If the buyer is able to obtain a waiver from the seller of 
the seller's right to claim the refund, the buyer should file a sell- 
er's declaration, under penalty of perjury, with the refund applica- 
tion. A seller's declaration substantiates that: 
(A) Retail sales tax was collected and paid to the department on 
the purchase for which a refund is sought; 

(B) The seller has not refunded the retail sales tax to the buyer 
or claimed a refund from the department; and 

(C) The seller will not seek a refund of the sales tax from the 
department. 

(ii) If the seller no longer exists, the seller refuses to sign 
the declaration, under penalty of perjury, or the buyer is unable to 
locate the seller, the buyer should file a buyer's declaration, under 
penalty of perjury, with the refund application. The buyer's declara- 
tion explains why the buyer is unable to obtain a seller's declaration 
and provides information about the seller and declares that the buyer 
has not obtained and will not in the future seek a refund from the 
seller for that claim. 
(iii) Seller's declaration, under penalty of perjury, and buyer's 
declaration, under penalty of perjury, forms are available from the 
following sources: 

* The department's internet website at http://dor.wa.gov 

e By facsimile by calling Fast Fax at 360-705-6705 ((e# 


$00-647-7/064—_te sing menteptiens}) ) 
e By writing to: 


Taxpayer Services 

Washington State Department of Revenue 
P.O. Box 47478 

Olympia, WA 98504-7478. 


(5) May I use statistical sampling to substantiate a refund? Sam- 
pling will only be used when a detailed audit is not possible. Howev- 
er, if your applications for refund or credit involve voluminous docu- 
ments, the preferred method for substantiating your application is the 
use of statistical sampling. Alternative methods of sampling, includ- 
ing but not limited to, random sampling, time period sampling, trans- 
action sampling, and block sampling, may be used when the department 
agrees that such methods are appropriate. 

When using statistical sampling or an alternative method to sub- 
stantiate an application for refund or credit, the applicant must con- 
tact the department prior to preparing the sampling to obtain the de- 
partment's approval of the sampling plan. The sampling plan will de- 
scribe the following: 

e Population and sampling frame; 

e Sampling unit; 

e Source of the random numbers; 

e Who will physically locate the sample units and how and where 
they will be presented for review; 

e Any special instructions to those who were involved in review- 
ing the sample units; 
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(c) The department simultaneously performed a timber tax audit 
and a B&O tax audit of a taxpayer. The audit disclosed underpayments 
of B&O tax and overpayments of timber tax. Separate assessments were 
issued on the same date, one showing additional taxes due and the oth- 
er overpayments. The department may apply the overpayment against the 
tax deficiency assessment since both the underpayment and overpayment 
have been established. 

(10) How do I seek review of the department's decision? The tax- 
payer may seek review of the denial of: A refund claim (or any part 
thereof, including tax, penalties, or interest overpayments), a re- 
quest for an extension for providing substantiation, or a request to 
use a specific sampling technique. Taxpayer may seek review to either: 

(a) The department as provided in WAC 458-20-100 (Informal admin- 
istrative reviews); or 

(b) Directly to Thurston County superior court. 

(11) Application. This rule applies to refund applications or 
amended returns showing overpayments, where the taxpayer has also spe- 
cifically identified the basis for the refund or credit, that are re- 
ceived by the department on or after th ffective date of this rule. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-12-075, § 
458-20-229, filed 5/27/16, effective 6/27/16; WSR 08-14-038, § 
458-20-229, filed 6/23/08, effective 7/24/08; WSR 07-17-065, § 
458-20-229, filed 8/13/07, effective 9/13/07. Statutory Authority: RCW 
82.32.300. WSR 93-04-077, § 458-20-229,. filed 2/1/93, effective 
3/4/93; WSR 83-08-026 (Order ET 83-1), § 458-20-229, filed 3/30/83; 
Order ET 70-3, § 458-20-229 (Rule 229), filed 5/29/70, effective 
7/1/70.) 


AMENDATORY SECTION (Amending WSR 10-07-135, filed 3/23/10, effective 
4/23/10) 


WAC 458-20-235 Effect of rate changes on prior contracts and 
sales agreements. (1) Introduction. This section explains the princi- 
pals that determine the applicability of changes in the rates of tax 
imposed under the Revenue Act, with respect to contracts, sales agree- 
ments, and installment sales made prior to th ffective date of the 
change. 

(2) Unconditional sales contracts. 

e When an unconditional sales contract to sell tangible personal 
property is entered into prior to th ffective date of a rate change, 
and the property is delivered after the rate change date, the new tax 
rate applies to the transaction. 


e When an unconditional sales contract to sell tangible personal 
property is entered into prior to th ffective date, and the property 
is delivered prior to the rate change date, the tax rate in effect for 


the prior period applies. 

e When a contract to sell tangible personal property contains a 
specific provision to pass title at some time prior to delivery of the 
property, such a specific provision is controlling and the tax rate in 
effect at that time applies. 

(3) Conditional and installment sales. The taxes due on condi- 
tional and installment sales must be wholly reported during the period 
in which the sale is made (see WAC 458-20-198 Installment sales, meth- 
od of reporting), even when the seller receives payment in install- 
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Olympia, WA 98504-7478. 
[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.08.064. WSR 
10-07-135, S 458-20-235, filed 3/23/10, effective 4/23/10. Statutory 
Authority: RCW 82.32.300. WSR 83-07-032 (Order ET 83-15), S 
458-20-235, filed 3/15/83; Order ET 70-3, § 458-20-235 (Rule 235), 
filed 5/29/70, effective 7/1/70.] 
AMENDATORY SECTION (Amending WSR 09-15-057, filed 7/10/09, effective 


8/10/09) 


WAC 458-20-239 Sales to nonresidents of farm machinery or imple- 


ments, 


and related services. 


(1) 


Introduction. 


This section explains 


the retail sales tax exemption provided by RCW 82.08.0268 for sales to 


nonresidents of farming machinery and implements, 
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s. This section 
ubstantiate a 
193 (Inbound 
erty) if they 

t an out-of- 


(2) Tax-reporting requirements. Retailing B&O and retail sales 


taxes generally apply to all sales of tangible personal property, 
parts, and repair labor in Washington. 

(a) RCW 82.08.0268 provides an exemption from retail sales tax 
for sales to nonresidents of the following when used in conducting a 


farm activity outside the state 
(i) Machinery and implement 


of Washington: 
S; 


(ii) Parts for machinery and implements; and 


(iii) Labor and services fo 
parts. 


r repair of machinery, 


implements, and 


(b) To qualify for the exemption, the machinery, implements, or 


parts must be transported outside the state immediately after sale or 


completion of the repair or serv 


ice. 


(c) This exemption is allowed even though the property sold or 
serviced is delivered to the purchaser in this state, but only when 
the seller receives from the buyer an exemption certificate, and exam- 


ines acceptable proof such as a driver's license 


resident of a state or country o 


that the buyer is a 
ther than the state of Washington. 


(d) The exempt nature of the transaction must be documented by 


using the department's "Farmers' 


Retail Sales Tax Exemp 


cate," or another certificate wi 


as it relates to the exemption provided by RCW 82.08.02 
icate must be completed in its entirety, and retained b 
The "Farmers' Retail Sales Tax Exemption Certifica 


tained via the internet at http: 


( (4-800-647-7706) ) 360-705-6705, 


tion Certifi- 


th substantially the same information 


68. The certif- 
y the seller. 
te" can be ob- 


//dor.wa.gov. The form may also be ob- 


or by writing the depa 


Taxpayer Information and Education 


Department of Revenue 
P.O. Box 47478 
Olympia, WA 98504-7478 


If, prior to completion of the sale, the seller b 


tained by contacting the department's telephone information center at 


rtment at: 


comes aware of 


any information inconsistent with 
such as a Washington address on a credit application, 


should not accept an exemption certificate. 


[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 


09-15-057; & 4258-20239; filed y 
Authority: RCW 82.32.300. WSR 00 
effective 5/20/00; WSR 83-08-026 
3/30/83; Order ET 70-3, § 458-20 
tive 7/1/70.] 
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AMENDATORY SECTION (Amending WSR 18-13-094, filed 6/19/18, effective 
7/20/18) 


WAC 458-20-24001 Sales and use tax deferral—Manufacturing and 
research/development activities in high unemployment counties—Appli- 
cations filed after June 30, 2010. (1) Introduction. Chapter 82.60 
RCW established a limited sales and use tax deferral program. The pur- 
pose of the program is to promote economic stimulation, create new em- 
ployment opportunities in distressed areas, and reduce poverty in cer- 
tain distressed counties of the state. RCW 82.60.010. 

(a) Deferral program. This deferral program applies to an eligi- 
ble investment project for sales and use taxes imposed on the con- 
struction, expansion, or renovation of qualified buildings or acquisi- 
tion of qualified machinery and equipment. The program requires th 
recipient of the deferral to maintain the manufacturing or research 
and development activity for an eight-year period. 

This rule does not address specific requirements of RCW 
82.08.02565 and 82.12.02565 that provide statewide sales and use tax 
exemptions for machinery and equipment used directly in a manufactur- 
ing operation. Repayment of tax deferred under chapter 82.60 RCW is 
not required, and interest and penalties under RCW 82.60.070 will not 
be imposed, on machinery and equipment that qualifies for exemption 
under RCW 82.08.02565 or 82.12.02565. For additional information on 
statewide sales and use tax exemptions for machinery and equipment re- 
fer to WAC 458-20-13601. 

(b) Program enacted. The legislature first enacted this program 
in 1985. It has since made major revisions to the program criteria, 
specifically to the definitions of "eligible area," "eligible invest- 
ment project," and "qualified building." For applications made prior 
to July 1, 2010, see WAC 458-20-24001A. 

(c) Administration of employment and related programs. The em- 
ployment security department and the department of commerce administer 
programs for high unemployment counties and job training and should be 
contacted directly for information concerning these programs. 

(d) Examples. Examples found in this rule identify a number of 
facts and then state a conclusion. These examples should be used only 
as a general guide. The tax results of other situations must be deter- 
mined after a review of all facts and circumstances. 

(2) Definitions. For the purposes of this rule, the following 
definitions apply: 

(a) “Acquisition of machinery and equipment" means the machinery 
and equipment is under the dominion and control of the recipient or 
its agent. 

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW. 

(c) "Certificate holder" means an applicant to whom a tax defer- 
ral certificate has been issued. 

(d) "Community empowerment zone (CEZ)" means an area meeting the 
requirements of RCW 43.31C.020 and officially designated as a CEZ by 
the director of the department of community, trade, and economic de- 
velopment. 

(e) "Date of application" means the date of the U.S. Post Office 
postmark, fax, or electronic transmittal, or when the application is 
hand delivered to the department. The statute in effect on the "date 
of application" will determine the program criteria the applicant must 
satisfy. 
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"Department" means the department of revenue. 


an eligible area is a county that has 
as determined by the employment security depart- 
20 percent above 
calendar years immediately preceding the year in which 
the list of qualifying counties is established or updated, 


the state average 


as the case 


may be. RCW 82.60.020. 

The department, with the assistance of the employment security 
department, established a list of qualifying counties effective July 
1, 2010. RCW 82.60.120. The list of qualifying counties is effective 
for a ( (#wenty;-ferus)) 24-month period and must be updated by July 1st 
of the year that is two calendar years after the list was established 
or last updated, as the case may be; or 

(ii) A designated community empowerment zone approved under RCW 
43.31C.020. RCW 82.60.049. 

(h) "Eligible investment project" means an investment project 


that is located, 
82.60.030 is received by 
ble investment project" does 
project undertaken by a ligh 


as of the date the applica 
the department, 
include an 
nd power busin 


no 


t 


82.16.010, other than that p 
used to generate power for c 
where th 


ortion of 


a 
t 
ons 


include investment projects 
chapter 82.60 RCW. RCW 82.60 
(i) "Industrial fixture 


to 
ers, craneways, 
(j) "Initiation of cons 
permit is issued un 
for: 

(i) 
ownership of the building ve 
the economic benefit of the 


and improvemen 


th 
sO 


LAJ 


a 
20 and 8 


truction" 


Construction of the qualified building, 


sts exc] 


umption with 
cogeneration project is an integral part. 
t have already received deferrals under 


ts to land such 
means the date 
der the building code adopted under RCW 


in 
y 
ess 


a cogen 
in 


the 


tion required by RCW 
an eligible area. 
portion of an investment 
as defined in RCW 

eration project that 


"Eligi- 


is 
manufacturing site 
It also does not 


2.60.049. 


means an item attached 
land. Examples of "industrial fixtures" are fuel oil lines, 
as concrete slabs. 


deferral; 


to a building or 
boil- 


that a building 


19.27.031 


if the underlying 
usively with the person receiving 


(ii) Construction of the qualified building when the lessor pays, 


if the economic benefits of 
provided in subsection (3) o 

(iii) Tenant improvemen 
er/lessor pays, if the econ 


f 
ts 


or 


the deferral are passed to a lessee as 
this rule; 
for a qualified building when the own- 
omic benefits of the deferral are passed to 


a lessee as provided in subsection (3) of this rule; or 

(iv) Tenant improvements for a qualified building when the less 
pays and receives the benefit of the deferral. 

"Initiation of construction" does not include soil testing, site 
clearing and grading, site preparation, or any other related activi- 
ties that are initiated before the issuance of a building permit for 
the construction of the foundation of the building. 

If the investment project is a phased project, "initiation of 
construction" shall apply separately to each phase. 

(k) "Investment project" means an investment in qualified build- 
ings or qualified machinery and equipment, including labor and serv- 
ices rendered in the planning, installation, and construction of the 
project. 

(1) "Manufacturing" has the meaning given in RCW 82.04.120. Manu- 
facturing, in addition, includes the activities performed by research 


and development laboratories and commercial testing laboratories, 


the conditioning of vegetabl 


ds. 
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this rule, both manufacturers and processors for 
the deferral program as being engaged in manufac- 
turing activities. For additional information on processors for hire, 
refer to WAC 458-20-136. 


seeds, carrot seeds, 


this rule, "vegetable s 
those crops that are grown in gardens and on truck farms and are gen- 
nder the name of vegetable or herb seeds in 

this state. "Vegetable seeds" include, but are not limited to, cabbage 


ds" include the seeds of 


onion seeds, tomato seeds, and spinach seeds. 


Vegetable seeds do not include grain seeds, c 


flower seeds, tree seeds, and other similar properties. 


ereal seeds, fruit seeds, 


(m) "Office" means space used by professional, clerical, or ad- 
ministrative staff. For plant office space to 
its use must be essential or integral to the manufacturing or research 
and development operation. Office space 


and their staff, by 


cer, and by the training 


space. An office may 


ing used for manufact 


that 


technicians, by payroll s 
staff are examples o 
be located in a separate 
turing or research and development activities, but 


the office must be located at the same site a 


its entirety. 


be a qualified building 


is used by supervisors 
taff, by the safety offi- 
f qualifying office 
building from the build- 


s the qualified building 


to qualify. Each individual office may qualify or disqualify only in 


(n) "Operationally complete" means the project is capable of be- 


ing used for its intended purpose as described in the application. 


(o) "Person" has 


does not include the 


state of Washington or i 


the meaning given in RCW 82.04.030. "Person" 


ts institutions. "Person" 


may be either a lessee or a lessor/owner, who 
t projects at the same si 


individual investment 


can apply separately for 


the other requirement 


(p) "Qualified buildings" 


ts of chapter 82.60 


and expansion or renovation of existing 
increasing floor space or production capacity, used for manufacturing 
or research and development activities. 
plant offices and warehouses or other facilities for the storage of 

raw material or finished goods if such facilities are an essential or 
an integral part of a factory, mill, plant, o 


manufacturing or research and devel 


clude construction of: 


RCW. 


te, if they comply with 


means construc 


tion of new structures, 


Struc 


"Qual 


Lopment. "Q 


e Specialized sewerage pipes connected t 


tures for the purpose of 


ified buildings" includes 


r laboratory used for 
ualified buildings" in- 


o a qualified building 


that are specifically designed and used exclusively for manufacturing 
or research and development; and 


e Parking lots connec 


ted to or adjacent 


to the building if the 


parking lots are for the use of workers performing manufacturing or 
research and development in the building. Par 
tioned based on qualifying use. 

"Qualified buildings" does not include construction of landscap- 


ing or most other work outside the 


landscaping or other 


city or county government in order for 
permit for the construction of a b 
(q) "Qualified employment position" mean 


employee employed in 


building i 


king lots may be appor- 


tself, even though the 


work outside the buildin 


the ci 
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the eligible invest 
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s a permanent full-time 
project during the entire 


tax year. The "entire tax year" means the full-time position is filled 


for a period of ((twet=e)) 


least ((thirty—-£+e)) 35 hours a week, 


hours a quarter, or 
a year. 
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as determined by the employment securit 
( (twenty) ) 
years immediately preceding 
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"Recipient" means a person receiving a tax deferral under 
this program. 
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(3) Who is eligible for the sales and use tax deferral program? A 
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to the lessor for construction of tenant improvements are reduced by 
the amount of the sales tax deferred. Another method of passing the 
economic benefit is if the less receives a credit for tenant im- 
provements or other mechanism in the lease, equal to the amount of the 
sales tax deferred. 

(b) The lessor of the qualified building who receives a letter of 
intent from a qualifying lessee may be eligible for deferral, assuming 
that all other requirements of chapter 82.60 RCW are met. At the time 
of application, the lessor, or another qualifying lessee must provide 
to the department a letter of intent by the lessee to lease the quali- 
fied building and any other information to prove that the lessee will 
engage in qualified manufacturing or research and development once the 
building construction is complete. After the investment project is 
certified as operationally complete, the less must actually occupy 
the building as a lessee and engage in qualified manufacturing or re- 
search and development. Otherwise, deferred taxes will be immediately 
due from the lessor. 

The following examples illustrate the application process with 
lessors and lessees. 

Example 1. Prior to the initiation of construction, Owner/Lessor 
AA enters into an agreement with Lessee BB, a company engaged in 
qualified manufacturing or research and development. Under the agree- 
ment, AA will build a building to house BB's research and development 


activities, will apply for a tax deferral on construction of the 
building, will lease the building to BB, and will pass on the economic 
benefit in the amount of the deferral to BB. BB agrees in writing with 


the department to complete annual tax performance reports. AA applies 
for the deferral before the initiation of construction that is prior 
to the date the building permit is issued. AA is entitled to a defer- 
ral on building construction costs assuming all eligibility qualifica- 
tions are met. 
Example 2. The following example assumes no deferral on initial 

construction activity. After the building construction has begun, Les- 
see CC asks that certain tenant improvements be added to the building. 
Lessor DD and Lessee CC each agree to pay a portion of the cost of the 

at 

r 

n 


improvements. DD agrees with CC in writing that DD will pass on the 
entire value of DD's portion of the tax deferral to CC, and CC agrees 
u 


in writing with the department to complete annual tax performance re- 
ports. CC and DD each apply for a deferral on the costs of the tenant 
improvements they are legally responsible for before the date th 
building permit is issued for the tenant improvements. The department 
will approve both applications assuming all eligibility qualifications 
are met. While construction of the building was initiated before sub- 
mission of the applications, tenant improvements on a building under 
construction are deemed to be the expansion or renovation of an exist- 
ing structure. In addition, lessees ar ntitled to the deferral only 
if they are legally responsible and actually pay contractors for the 
improvements, rather than merely reimbursing lessors for the costs. 

Example 3. After building construction has begun but before ma- 
chinery or equipment has been acquired, Lessee EE applies for a defer- 
ral on machinery and equipment. The department will approve the appli- 
cation assuming all eligibility qualifications are met, and EE will be 
required to complete annual tax performance reports. Even though it is 
too late to apply for a deferral of tax on building costs, it is not 
too late to apply for a deferral for the machinery and equipment. 

(4) What if an investment project is located in an area that 
qualifies as a high unemployment county and as a CEZ? If an investment 
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project is located in an area that qualifies under more than one type 
of eligible area, the department will automatically assign the project 
to the eligible area that imposes the least burden on the taxpayer and 
with the greatest benefit to the taxpayer. If the applicant elects to 
be bound by the requirements of the other potential eligible area, the 
applicant must make a written statement to that effect. 
Example 4. On October 1, 2014, a city in a high unemployment 
county qualifies as a CEZ, and the high unemployment county is on the 
list as a qualifying county. The CEZ employment requirements are more 
restrictive than those for qualifying counties. The department will 
assign the project to the qualifying county designation unless the ap- 
plicant elects in writing to be bound by the CEZ employment require- 
ments. Refer to subsection (7) of this rule for more information on 
the application process. 
(5) When is apportionment of qualified buildings appropriate? The 
deferral is allowable only in respect to investment in the construc- 
tion of a new building or the expansion or renovation of an existing 
building used in manufacturing or research and development. Where a 
building(s) is used partly for manufacturing or research and develop- 
ment and partly for purposes that do not qualify for deferral under 
this rule, apportionment is necessary. 
(a) What are the apportionment methods? The deferral is deter- 
mined by one of the following two apportionment methods. The first 
method of apportionment is based on square footage and does not re- 
quire tracking the costs of materials for the qualifying/nonqualifying 
areas of a building. The second method of apportionment tracks the 
costs of materials used in the qualifying/nonqualifying areas, and it 
is primarily used by those industries with specialized building re- 
quirements. 
(i) First method. The applicable tax deferral is determined by 
apportionment according to the ratio of the square footage of that 
portion of the building(s) directly used for manufacturing or research 
and development purposes bears to the square footage of the total 
building(s). 
Apportionment formula: 


Eligible square feet of building(s) Percent of 
building eligible 


Total square feet of building(s) 


Percent of building eligible x Total Project Costs = Eligible Costs. 

"Total Project Costs" is the cost of multipurpose buildings and 
other improvement costs associated with the deferral project. Machi- 
nery and equipment are not included in this calculation. 


Eligible Costs (as determined above) x Tax Rate = Eligible Tax Defer- 
red. 


Example 5. A taxpayer is constructing a 10,000 square foot build- 
ing, of which 8,000 square feet will be eligible for tax deferral. The 
cost of the project is $1,000,000. The combined sales/use tax rate at 
this location is 9.2%. 


8,000 qualifying square feet 80 percent of the 


10,000 total square feet building is eligible 


Based on the above apportionment formula, 80% of the building is 
eligible for deferral. By multiplying the qualifying percentage 80% by 
the cost of $1,000,000 to determine eligible costs of $800,000. Multi- 
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ply the eligible cost of $800,000 by the sales/use tax rate of 9.2% to 
determine a sales/use tax deferral of $73,600. 

(ii) Second method. If the applicable tax deferral is not deter- 
mined by the first method, it will be determined by calculating the 
cost of construction of qualifying/nonqualifying areas as follows: 
(A) Tax on the cost of construction of areas devoted solely to 
manufacturing or research and development may be deferred. 

(B) Tax on the cost of construction of areas not used at all for 
manufacturing or research and development may not be deferred. 
(C) Tax on the cost of construction of areas used in common for 
e 
£ 


manufacturing or research and development and for other purposes, such 
as hallways, bathrooms, and conference rooms, may be deferred by ap- 
portioning the costs of construction on a square footage basis. The 
apportioned costs of construction eligible for deferral are establish- 
ed by using the ratio, expressed as a percentage, of the square feet 
of the construction, expansion, or renovation devoted to manufacturing 
or research and development, excluding areas used in common, to the 
total square feet of the construction, expansion, or renovation, ex- 
cluding areas used in common. That percentage is applied to the cost 
of construction of the common areas to determine the costs of con- 
struction eligible for tax deferral. Expressed as a formula, appor- 
tionment of the common areas is determined by: 


Square feet devoted to 


manufacturing or research and Percentage of 
development, excluding square feet common areas 
of common areas _ eligible for 
Total square feet, excluding square deferral 


feet of common areas 


Example 6. Taxpayer is planning to build a 10,000 square foot 
building of which 7,000 square feet will be used for manufacturing and 
1,000 square feet will be common area. The remaining portion of the 
building will not be eligible for any deferral. The cost of the 
project will be $850,000 for the manufacturing area, $260,000 for the 
common area, and $140,000 for the remaining portion of the building, 
for a total cost of construction of $1,250,000. The combined sales/use 
tax rate at this location is 8.8%. 


7,000 square feet devoted to 


manufacturing, excluding square 78% of common 
feet of common areas _ areas eligible for 
9,000 total square feet, excluding deferral 


square feet of common areas 


Based on the apportionment formula: 78% of common area costs are 
eligible. Multiply the common area costs of $260,000 by 78% to deter- 
mine that $202,800 of common area costs are eligible for deferral. 
Therefore the $850,000 for the manufacturing portion of the building 
plus the $202,800 for common areas total $1,052,800 of eligible 
project costs. Multiply the eligible project costs of $1,052,800 by 
the tax rate of 8.8% to determine a sales/use tax deferral of $92,646. 

(b) Are qualified machinery and equipment subject to apportion- 
ment? Unlike buildings, machinery and equipment cannot be apportioned 
if used for both qualifying and nonqualifying purposes. 

(c) To what extent is leased equipment eligible for the deferral? 
The amount of tax deferral allowable for leased equipment is the 
amount of the consideration paid by the recipient to the lessor over 
the initial term of the lease, excluding any period of extension or 
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(6) Are there any hiring requirements for an investment project? 
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(a) How does a taxpayer obtain an application form? Application 
forms may be obtained (( 
ang)) from the department's website at dor.wa.gov, or by ( (telephoning 
the+tetephone information centerat800-647-7106,—ex +¥) ) contacting 
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abeve)) department at 360-705-6705. Applications approved by the de- 
partment under chapter 82.60 RCW are not confidential and are subject 
to disclosure. RCW 82.60.100. 

(b) Will the department approve the deferral application? In con- 
sidering whether to approve or deny an application for a deferral, the 
department will not approve an application for a project involving 
construction unless: 

(i) The construction will begin within one year from the date of 
the application; or 

(ii) The applicant shows proof that, if the construction will not 
begin within one year of application, there is a specific and active 
program to begin construction of the project within two years from the 
date of application. Proof may include, but is not limited to: 

(A) Affirmative action by the board of directors, governing body, 
or other responsible authority of the applicant toward an active pro- 
gram of construction; 
(B) Itemized reasons for the proposed construction; 

(C) Clearly established plans for financing the construction; or 
(D) Building permits. 

Similarly, after an application has been granted, a deferral cer- 
tificate is no longer valid and should not be used if construction has 
not begun within one year from the date of application or there is not 
a specific and active program to begin construction within two years 
from the date of application. However, the department will grant re- 
quests to extend the period for which the certificate is valid if the 
holder of the certificate can demonstrate that the delay in starting 
construction is due to circumstances beyond the certificate holder's 
control such as the acquisition of building permit(s). Refer to sub- 
section (9) of this rule for more information on the use of tax defer- 
ral certificates. 

(c) When will the department notify approval or disapproval of 
the deferral application? The department will verify the information 
contained in the application and approve or disapprove the application 
within ((s#<¥)) 60 days. If approved, the department will issue a tax 
deferral certificate. If disapproved, the department will notify the 
applicant as to the reason(s) for disapproval. 

(d) May an applicant request a review of department disapproval 
of the deferral application? The applicant may request administrative 
review of the department's disapproval of an application, within 
( ($hiety)) 30 days from the date of notice of the disallowance, pur- 
suant to the provisions of WAC 458-20-100, Appeals. The filing of a 
petition for review with the department starts a review of departmen- 
tal action. 
(8) What happens after the department approves the deferral ap- 
plication? The department will issue a sales and use tax deferral cer- 
tificate for state and local sales and use taxes due under chapters 
82.08, 82.12, and 82.14 RCW for an eligible investment project. The 
department will state on the certificate the amount of tax deferral 
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new investment project at an existing facility if all eligibility re- 
quirements are met. 

(11) May an applicant or recipient amend an application or cer- 
tificate? Applicants and recipients may make a written request to the 
special programs division to amend an application or certificate when 
the original estimates change. 

(a) Assuming the project continues to meet all eligibility re- 
quirement, grounds for requesting amendment include, but are not limi- 
ted to: 

(i) The project will exceed the costs originally stated; 

(ii) The project will take more time to complete than originally 
stated; 

(iii) The original application is no longer accurate because of 
changes in the project; 

(iv) The project location changes (only applicable to machinery 
and equipment); and 

(v) Transfer of ownership of the project. 
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completion date. If the 2017 annual tax performance report is not sub- 
mitted timely, taxpayer will be assessed 12.5% of the deferred 
sales/use tax for this project. 
(i) If all or any portion of the project does not qualify, the 
recipient must repay all or a proportional part of the deferred taxes. 
The department will notify the recipient of the amount due and the due 
date. 


(ii) The department must explain in writing the basis for not 
qualifying all or any portion of a project. The decision of the de- 
partment to not qualify all or a portion of a project may be appealed 
under WAC 458-20-100, Appeals, within ( (#hi*ty¥)) 30 days. 

(13) Is a recipient of a tax deferral required to submit annual 
tax performance report? RCW 82.32.534 requires each recipient of a tax 
deferral to complete an annual tax performance report, every year, by 
May 31st for eight years following the year in which the project is 
operationally complete, regardless if the department has audited the 
project. If the economic benefits of the deferral are passed to a les- 
see as provided in RCW 82.60.025, the lessee must agree in writing to 
complete the annual tax performance report and the applicant is not 
required to complete the annual tax performance report. If the annual 
tax performance report is not submitted by the due date, or any exten- 
sion under RCW 82.32.590, the recipient of the tax deferral or lessee, 
if required to submit, will be billed 12.5% of the deferred tax 
amount. For example, the deferral project is operationally complete in 
2017. The recipient is required to submit the 2017-2024 annual tax 
performance reports that are due by May 31, 2018-2025, respectively. 
For more information on the requirements to file annual tax perform- 
ance reports refer to WAC 458-20-267. 

(14) Is a recipient of a tax deferral required to repay deferred 
taxes for reasons other than not submitting the annual tax performance 
report? Repayment of tax deferred under chapter 82.60 RCW is waived, 
as long as all eligibility requirements are met, except as provided in 
RCW 82.60.070 and this subsection (14). 

The following describes the various circumstances under which re- 
payment of the deferral may occur. Outstanding taxes are determined as 
of December 31st of each year by reference to the following table. No 
proration is allowed for completing a partial year of the deferral use 
requirement. 


Percentage of 


Repayment Year Deferred Tax Waived 
1 (Year operationally complete) 0% 
2 0% 
3 0% 
4 10% 
5 15% 
6 20% 
7 25% 
8 30% 


Any action taken by the department to disqualify a recipient for 
tax deferral or assess interest will be subject to administrative re- 
view pursuant to the provisions of WAC 458-20-100, Appeals. The filing 
of a petition for review with the department starts a review of de- 
partmental action. 


Certified on 4/26/2023 E-135] WSR Issue 23-09 - Expedited 


Washington State Register, Issue 23-09 WSR 23-09-048 


(a) Failure of investment project to satisfy general conditions. 
If based on the recipient's annual tax performance report or other in- 
formation, including that submitted by the employment security depart- 
ment, the department finds that an investment project is not eligible 
for tax deferral for reasons other than failure to create the required 
number of qualified employment positions, including failure to contin- 
ue qualifying activity, the department will declare the amount of de- 
ferred taxes outstanding to be immediately due. There is no proration 
of the amount owed under this subsection. No penalties or interest 
will be assessed on the deferred sales or use taxes; however, all oth- 
er penalties and interest applicable to excise tax assessments may be 
assessed and imposed. 

(b) Failure of investment project to satisfy required employment 
positions conditions. If based on the recipient's annual tax perform- 
ance report or other information, the department finds that an invest- 
ment project has been operationally complete and has failed to create 
the required number of qualified employment positions the amount of 
taxes deferred will be immediately due. There is no proration of the 
amount owed under this subsection. No penalties or interest will be 
assessed on the deferred sales or use taxes; however, all other penal- 
ties and interest applicable to excise tax assessments may be assessed 
and imposed. 

(15) When will the tax deferral program expire? This tax deferral 
program is scheduled to expire July 1, 2020. No applications for de- 
ferral of taxes will be accepted after June 30, 2020. Businesses wish- 
ing to take advantage of this program are advised to apply to the de- 
partment by April 30, 2020. While the department will make every ef- 
fort to process applications in a timely manner, the department is al- 
lowed ((s#x¢¥)) 60 days to review applications and issue deferral cer- 
tificates. Applications received after April 30, 2020, may not be pro- 
cessed in time for the business to receive a deferral certificate and 
would not be eligible for the program. In addition, incomplete appli- 
cations may be denied or not processed in time for the business to be 
issued a deferral certificate before July 1, 2020. 

(16) Is debt extinguishable because of insolvency or sale? Insol- 
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax- 
es. 


(17) Does transfer of ownership terminate tax deferral? Transfer 
of ownership does not terminate the deferral. The deferral is trans- 
ferred, subject to the successor meeting the eligibility requirements 
of chapter 82.60 RCW, for the remaining periods of the deferral. Any 
person who becomes a successor to such investment project is liable 
for the full amount of any unpaid, deferred taxes under the same terms 
and conditions as the original recipient of the deferral. For addi- 
tional information on successorship or quitting business refer to WAC 
458-20-216. 

Any questions regarding the potential eligibility of deferrals to 
be transferred on the sale of a business, should be directed to the 
special programs division as provided for in subsection (7) (a) of this 
rule. 


[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.32.534, 
2a 92 98S B220 90y “824327600; G23 260S y 62, 32-0077 B2 2a Oy 
82.32.790, 82.32.808, 82.04.240, 82.04.2404, 82.04.260, 82.04.2909, 
82.04.426, 82.04.4277, 82.04.4461, 82.04.4463, 82.04.448, 82.04.4481, 
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(101) Who is eligible for the sales and use tax deferral program? 
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What is an "investment project" for purposes of this rule? 


"Investment project" means an investment in qualified buildings or 


qualified machinery and equipment 
dered in the pl 


"Qualified buil 


fac 
ings" 


(1) 


includes plan 


annin 


ins 


=y 


sential to or an integral part of a factory, mill, 
ry used for manufacturing or research and development. 

) "Office" means space used by professional, 
ministrative staff. For plant office space 
its use must be essential or integral to the manu 
and development operation. Office space that is u 
and their staff, by technicians, by payroll staff 
cer, and by the training staff are examples of qu 
space. An office may be located in a separa 
ing used for manufacturin 
the office must be located at the same site as th 
in order to qualify. Each individual 
qualify in its entirety. 

(B) "Warehouse" means b 


age of raw materials or finished goods. 
a separate b 
search and development ac 
as the q 


at th 


g, 


tallation, 


truc 
Eruct 
tion capacit 
tivities, 

is lim 


g or research and development activities, 


and construct 


tion of new st 


ures for 
Yr 


ited to s 


plant, 


ructures, 
the purpose of increas- 
used for manufacturing or re- 


clerical, 


including labor and services ren- 
ion of the project. 
(c) What is "qualified buildings" for purposes of this rule? 

dings" means cons 
sion or renovation of existing s 
ing floor space or produc 
search and development ac 
"Qualified buildings" 
turing and research and development activities. 
t offices and warehouses if such facilities are es- 


and expan- 


tructures used for manu- 
"Qualified build- 


or laborato- 


or ad- 


uilding 


same sit 


from 


tivities, bu 


t the wareho 


fac 


to be a qualified building 
turing or research 


sed by supervisors 


, by the 


safety offi- 


alifying office 


te building from the build- 


but 


e qualified building 
office may only qualify or dis- 


uildings or facilities used for the s 
A warehouse may be located in 
the building used for manufacturing or re- 


must 


us 


LOrE=> 


be located 


ualified building in order to qualify. Ware- 


house space may be apportioned based upon its qualifying use. 


(C) 


(ii) 
scaping or most ot 
the landscaping or other work outside the building may be 
the city or county government in order for the ci 
a permit for the construc 


However, "qualified buil 


tp 


"Qualified 


ized sewerage pipes connected to a qual 
Ly designed and used exc] 
opment. 
Also, 
connected 


icall 
devel 


"gual 
to or 


A site is one or mor 
property. Adjacen 
road comprise a single si 
buil 
her wor 


arcel 


ified buildings" 


immediately adjacen 


s of real property separa 


te. 


t parcels of real 
ted only by a public 


dings" does not include construction of land- 


k outside th 


tion of a bu 
dings" i 


e building i 


tself, 


ilding. 


ncludes const 


ified buil 


ruction 
ding that 


even though 


required by 


ty or county to issue 


of special- 
t are specif- 


lusively for manufacturing or research and 


includes construction of parking lots 
adjacent to the building if the parking lots are for 


the use of workers performing manufacturing or research and develop- 


ment in the buil 


qualifying use. 


deferral 
tion of a new building or the expansion or 
Iding used in manufacturing or research 
is used partl 
ment and partly for purposes that do not 
is necessary. 
(e) What are the apportionment methods? The deferral is deter- 
the following two apportion 


buil 
buil 


this rule, 


mined by one of 


Lding (s) 


is allowabl 


ding. 


e on 


y in respect 


appor 


tionment 


Certified on 4/26/2023 


y for manufa 


[ 140 


to in 


cturin 


qu 


ment m 


ethods. 


Parking lots may be apportioned based upon its 


(d) When is apportionment of qualified buildings appropriate? The 
vestment in the construc- 
renovation of an existing 
and development. 
g or research and develop- 
alify for deferral under 


Where a 


The first 


] WSR Issue 23-09 - Expedited 


method of apport 
quire tracking 
areas of a building. The second method of apportionmen 
costs of materials used in the 
is primarily used by those industries with special 


quireme 
(i 


by apport 


ni 


) 


ES 
First method. The applicable tax deferral 
tionment according to 
portion of the building (s) 
and development purposes bears to the square footage of the 
building (s 


yes 


tionment 


Washington State Register, Issue 23-09 


qualifying/nonqualifyin 


can 
the ratio of the square 
directly used for manufactu 


Apportionment formula: 


Percent Eligible x Total Project 


"Total Project Costs" means cost 
ts associated wit 
are not included 
bathrooms, 


improvemen 
equipment 
hallways, 
square feet 


cost of 
termine 


t 
G 
L 


min 
of 

(A 
man 
(B 
man 
(C 


man 


of 


of consi 


const 
ufact 
ufact 


ufact 
as hallways, 
portionin 
apportion 
ed by using 
the cons 
or research and development, 
total square feet of the construction, 
cluding areas used in common. 
truction of 
struction eligible for tax deferral. 


(ii) 


) 
) 
) 


CU 


CU 


CU 


COS 


ligible Costs x Tax Rate 


Second method. 
ed by the first method, 
truction of qualifyin 
the cost 


Tax on 
ring or 
Tax on 
ring or 
Tax on 
ring or 


the co 
costs 
the 
truc 


g 
ed 


ti 


tionment 


of the -c 


t figure for 
the common areas 
the portion of 


the cost 


the cost 


bathrooms, 


ra 


Eligible square feet of building(s) 


Percent Eligible 
Total square feet of building(s) £ 


Costs 


Eligible Cost 


in this calculation. Common 
and conference rooms, 
ither th 


is multip] 


ied by the percent 


WSR 23-09-048 


is based on square footage and does not re- 
the costs of materials for the qualifying/nonqualifying 


t tracks the 


g areas 


be d 


1 


and it 


lized building re- 


rmined 


footage 
ring or 


S. 


areas, 


the common 


e Tax Deferred. 


Eligibl 

If the applicable tax deferra 

it will be determined by tr 

g/nonqualifying areas as f 
truction 

velopment 

truction 


of 
research an 
of 
research an 
of 
research an 
and con 
sts of constru 
of constru 
tiO; 
on, 


may be defer 
of areas 
velopment may not 
truction of areas 
velopment and for 
erence rooms, may 


Cc 


expressed as a percentage, 
expansion, 
xel 


uding areas used in c 
expansion, 


rmine th 
Expressed as a fo 
ost of the common areas is determined 


the common areas to det 


Square feet devoted to manufacturing or 
research and development, excluding square 
feet of common areas 


Percentage of 
total cost of 
construction of 
common areas 
eligible for 
deferral 


Total square feet, excluding square feet of 
common areas 


ligibl 


l is no 


acking t 


ollows: 


red. 


ommon, 


rmula, 
by: 


of that 
research 


S 


are not included in 
numerator or the denominator. 


e 


total 


of multipurpose buildings and other 


h the deferral project. Machinery and 


uch as 
the 
The 
to de- 


area that is eligible for deferral. 


of areas devoted solely t 


tion on a square footage basis. 
ction eligible for deferral are establish- 
of the square feet 

or renovation devoted to manufacturing 


to 


or renovation, 
That percentage is applied to the cost 
costs of con- 


ap 


not used at all for 
be deferred. 
used in common for 
other purposes, 
be deferred by ap- 


such 


The 


the 
ex- 


por- 


(f) What is "qualified machinery and equipment" for purposes of 
this rule? "Qualified machinery and equipment" means all new industri- 


al and research fixtures, 


equipment, 


and support facilities that are 


an integral and necessary part of a manufacturing or research and de- 


Certified on 4/26/2023 


[ 141 ] 


WSR Issue 23-09 - Expedited 


velopment operation. "Qualified mach 
} ling cabinet 
processing equipment, laborat 
] shaft 
and all 
includes mach 
lease by the recipien 


puters, desks, 
such as belt 
dies; operat 
ate machinery. 
the terms of a 


CS, 


Washington State Register, 


fil 


pulleys, 


ting structures; 


It also 


CS, 
COr 
CS 


tion means 
to the certifi 


lines 
slabs 


fuel oil 
concrete 


cate holder. 


ither new to the taxing jurisdic 


Issue 23-09 WSR 23-09-048 


inery and equipment" includes com- 
photocopiers, printers, software, data 
y equipment; manufacturing components 
and moving parts; molds, tools and 
equipment used to control or oper- 
inery and equipment acquired under 
t. "New" as used in this subsec- 
tion of the state or new 


"industrial fixture" means an item at- 


boilers, 


T 


For purposes of this rule, 
tached to a building or to land. Examples of "industrial fixtures" are 
craneways, 


and improvements to land such as 


(i) Are qualified machinery and equipment subject to apportion- 


ment? Qual 
ment. 


lified machinery and equipment are not subject to apportion- 
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ing CEZs. The applicant applies for a deferral of investment that cor- 
relates to the estimated number of persons to be hired based on the 
following formula: 


Number of qualified employment positions to be hired x 
$750,000 = amount of investment eligible for deferral 


Applicants must make good faith estimates of anticipated hiring. Refer 
to subsection (104) of this rule for more information on the applica- 
tion process. The recipient must fill the positions by persons who at 
the time of hire are residents of the CEZ. The department has institu- 
ted a geographic information system (GIS) to assist taxpayers in de- 
termining taxing jurisdiction boundaries, local tax rates, and a map- 
ping and address lookup system to determine whether a specific address 
is within a CEZ. The system is available on the department's ( (rte 
net)) website at ( (REtp+ bi dor was gery) ) dor.wa.gov. A recipient 
must fill the qualified empl oyment positions by the end of the calen- 
dar year following the year in which the project is certified as op- 
erationally complete and retain the position during the entire tax 
year. Refer to subsection (107) of this rule for more information on 
certification of an investment project as operationally complete. If 
the recipient does not fill the qualified employment positions by the 
end of the second calendar year following the year in which the 
project is certified as operationally complete, all deferred taxes are 
immediately due. 

(A) What is a "qualified employment position" for purposes of 
this rule? "Qualified employment position" means a permanent full-time 
employee employed in the eligible investment project during the entire 
tax year. The "entire tax year" means the full-time position is filled 
for a period of ((#wetve)) 12 consecutive months. "Full-time" means at 
least ( (¢h+ety;-five)) 35 hours a week, ( (feue—Fundred #+f+y-five)) 455 
hours a quarter, or ( (eAe—theusand eight hundred twenty) ) 1,820 hours 
a year. 

(B) Who are residents of the CEZ? "Resident" means the person who 
fills the qualified employment position makes his or her home in the 
CEZ. A mailing address alone is insufficient to establish that a per- 
son is a resident. 

(103) What are the application and review processes? An applica- 
tion for sales and use tax deferral under this program must be made 
prior to the initiation of construction, prior to the acquisition of 
machinery and equipment, and prior to the filling of qualified employ- 
ment positions. Persons who apply after construction is initiated or 
finished or after acquisition of machinery and equipment are not eli- 
gible for the program. When an application for sales and use tax de- 
ferral is timely submitted, costs incurred before the application date 
are allowable, if they otherwise qualify. Applications for persons 
subject to hiring requirements must include information regarding the 
estimated total project cost and the qualified employment positions. 

(a) What is "initiation of construction" for purposes of this 
rule? "Initiation of construction," in regards to the construction, 
expansion, or renovation of buildings, means the commencement of on- 
site construction work. Neither planning nor land clearing prior to 
excavation of the building site constitutes the commencement of on- 
site construction work. 

(b) What is "acquisition of machinery and equipment" for purposes 
of this rule? "Acquisition of machinery and equipment" means the ma- 


— 
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chinery and equipment is under the dominion and control of the recipi- 
ent or its agent. 

(c) How may a taxpayer obtain an application form? Application 
forms may be obtained ( (at—department—_ef revenue district offices; by 
dewnteading)) from the department's website ( (dee wa-gey}h byee- 
dor.wa.gov, or by contacting the ( (departmentts—_speciat pregeans—_aii- 
sionat 


)) department at 
360-705-6705. Applications received by the department under chapter 
82.60 RCW are not confidential and are subject to disclosure. RCW 
82.60.100. 
For purposes of this rule, "applicant" means a person applying 
for a tax deferral under chapter 82.60 RCW, and "department" means the 
department of revenue. 
(d) Will the department approve the deferral application? In con- 
sidering whether to approve or deny an application for a deferral, the 
department will not approve an application for a project involving 
construction unless: 

(i) The construction will begin within one year from the date of 
the application; or 

(ii) The applicant shows proof that, if the construction will not 
begin within one year of construction, there is a specific and active 
program to begin construction of the project within two years from the 
date of application. Proof may include, but is not limited to: 

(A) Affirmative action by the board of directors, governing body, 
or other responsible authority of the applicant toward an active pro- 
gram of construction; 
(B) Itemized reasons for the proposed construction; 

(C) Clearly established plans for financing the construction; or 
(D) Building permits. 

Similarly, after an application has been granted, a deferral cer- 
tificate is no longer valid and should not be used if construction has 
not begun within one year from the date of application or there is not 
a specific and active program to begin construction within two years 
from the date of application. However, the department will grant re- 
quests to extend the period for which the certificate is valid if the 
holder of the certificate can demonstrate that the delay in starting 
construction is due to circumstances beyond the certificate holder's 
control such as the acquisition of building permit (s). Refer to sub- 
section (106) of this rule for more information on the use of tax de- 
ferral certificate. 
(e) What is the date of application? "Date of application" means 
the date of the U.S. Post Office postmark, fax, or electronic trans- 
mittal, or when the application is hand delivered to the department. 
The statute in effect on the "date of application" will determine th 
program criteria the applicant must satisfy. 

(£) When will the department notify approval or disapproval of 
the deferral application? The department will verify the information 
contained in the application and approve or disapprove the application 
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ally complete, the certificate holder may request an amended certifi- 
cate stating a revised amount upon which the deferral taxes are re- 
quested. Requests must be mailed or faxed to the department. 

(b) What should a certificate holder do when its investment 
project is operationally complete? The certificate holder must notify 
the department in writing when the construction project is operation- 
ally complete. The department will certify the date on which the 
project is operationally complete. The certificate holder of the de- 
ferral must maintain the manufacturing or research and development ac- 
tivity for eight years from this date. 

(107) Is a recipient of tax deferral required to submit annual 
surveys? Each recipient of a tax deferral granted under chapter 82.60 
RCW after June 30, 1994, must complete an annual survey. If the eco- 
nomic benefits of the deferral are passed to a lessee as provided in 
RCW 82.60.020(4), the lessee must agree to complete the annual survey 
and the applicant is not required to complete the annual survey. Refer 
to WAC 458-20-268 (Annual surveys for certain tax adjustments) for 
more information on the requirements to file annual surveys. 

(108) Is a recipient of tax deferral required to repay deferred 
taxes? Repayment of tax deferred under chapter 82.60 RCW is excused, 
except as otherwise provided in RCW 82.60.070 and this subsection. 

(a) Is repayment required for machinery and equipment exempt un- 
der RCW 82.08.02565 or 82.12.02565? Repayment of tax deferred under 
chapter 82.60 RCW is not required, and interest and penalties under 
RCW 82.60.070 will not be imposed, on machinery and equipment that 
qualifies for exemption under RCW 82.08.02565 or 82.12.02565. 

(b) When is repayment required? The following subsections de- 
scribe the various circumstances under which repayment of the deferral 
may occur. Outstanding taxes are determined by reference to the fol- 
lowing table. The table presumes the taxpayer maintained eligibility 
£Or th ntire year. 


Percentage of 


Repayment Year Deferred Tax Waived 
1 (Year operationally complete) 0% 
2 0% 
3 0% 
4 10% 
5 15% 
6 20% 
7 25% 
8 30% 


Any action taken by the department to disqualify a recipient for 
tax deferral or assess interest will be subject to administrative re- 
view pursuant to the provisions of WAC 458-20-10001 (Adjudicative pro- 
ceedings—Brief adjudicative proceedings—Certificate of registration 
(tax registration endorsement) revocation). The filing of a petition 
for review with the department starts a review of departmental action. 

(i) Failure of investment project to satisfy general conditions. 
If, on the basis of the recipient's annual survey or other informa- 
tion, including that submitted by the employment security department, 
the department of revenue finds that an investment project is not eli- 
gible for tax deferral for reasons other than failure to create the 
required number of qualified employment positions, the department will 
declare the amount of deferred taxes outstanding to be immediately 
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(i) Rural county. A rural county is a county with fewer than 
( (ene—bhundeed)) 100 persons per square mile as determined annually by 
the office of financial management and published by the department of 
revenu ffective for the period July 1st through June 30th; or 

(ii) Community empowerment zone (CEZ). A "community empowerment 
zone" means an area meeting the requirements of RCW 43.31C.020 and of- 
ficially designated as a CEZ by the director of the department of com- 
munity, trade, and economic development or a county containing a CEZ. 
(h) "Eligible investment project" means an investment project in 
an eligible area. "Eligible investment project" does not include an 
investment project undertaken by a light and power business as defined 
in RCW 82.16.010, other than that portion of a cogeneration project 
that is used to generate power for consumption within the manufactur- 
ing site of which the cogeneration project is an integral part. It al- 
so does not include an investment project that has already received a 
deferral under chapter 82.60 RCW. 

(i) "Industrial fixture" means an item attached to a building or 
to land. Examples of "industrial fixtures" are fuel oil lines, boil- 
ers, craneways, and improvements to land such as concrete slabs. 

(J) “Initiation of construction," in regards to the construction, 
expansion, or renovation of buildings, means the commencement of on- 
site construction work. Neither planning nor land clearing prior to 

f 
C 


excavation of the building site constitutes the commencement of on- 
site construction work. 
(k) "Investment project" means an investment in qualified build- 
ings or qualified machinery and equipment, including labor and serv- 
ices rendered in the planning, installation, and construction of the 
project. When an application for sales and use tax deferral is timely 
submitted, costs incurred before the application date are allowable, 
if they otherwise qualify. 
(1) "Manufacturing" has the meaning given in RCW 82.04.120. Manu- 
facturing also includes computer programming, the production of com- 
puter software, and other computer-related services, but only when the 
computer programming, production of computer software, or other com- 
ter-related services are performed by a manufacturer as defined in 

W 82.04.110 and contribute to the production of a new, different, or 
eful substance or article of tangible personal property for sale; 
and the activities performed by research and development laboratories 
d commercial testing laboratories. (Chapter 16, Laws of 2010.) 

(m) "Operationally complete" means the project is capable of be- 
ing used for its intended purpose as described in the application. 

(n) "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi- 
vidual investment projects at the same site, if they comply with the 
other requirements of chapter 82.60 RCW. The lessor/owner of the 
structure is not eligible for deferral unless the underlying ownership 
of the buildings, machinery, or equipment vests in the lessor/owner, 
or unless the lessor has by written contract agreed to pass the eco- 
nomic benefit of the deferral to the lessee in the form of reduced 
rent payments. 

(o) "Qualified buildings" means construction of new structures 
and expansion or renovation of existing structures for the purpose of 
increasing floor space or production capacity, used for manufacturing 
and research and development activities. 

"Qualified buildings" are limited to structures used for manufac- 
turing and research and development activities. "Qualified buildings" 
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(b) Hiring requirements. There are hiring requirements for quali- 
fying projects located in CEZsS or in counties containing CEZs. The ap- 
plicant applies for a deferral of investment that correlates to the 
estimated number of persons to be hired based on the following formu- 
la: 


Number of qualified employment positions to be hired x 
$750,000 = amount of investment eligible for deferral 


Applicants must make good faith estimates of anticipated hiring. The 
recipient must fill the positions by persons who at the time of hire 
are residents of the CEZ. The department has instituted a geographic 
information system (GIS) to assist taxpayers in determining taxing ju- 
risdiction boundaries, local tax rates, and a mapping and address 
lookup system to determine whether a specific address is within a CEZ. 
The system is available on the department's internet website at 
http://www.dor.wa.gov. A recipient must fill the qualified employment 
positions by the end of the calendar year following the year in which 
the project is certified as operationally complete and retain the po- 
Sition during the entire tax year. If the recipient does not fill the 
qualified employment positions by the end of the second calendar year 
following the year in which the project is certified as operationally 
complete, all deferred taxes are immediately due. 

(204) Apportionment of costs between qualifying and nonqualifying 
investments. The deferral is allowable only in respect to investment 
in the construction of a new building or the expansion or renovation 
of existing buildings used in manufacturing, research and development, 
or commercial testing laboratories. 

(a) Where a building(s) is used partly for manufacturing or re- 
search and development and partly for purposes that do not qualify for 
deferral under this rul the deferral will be determined by one of 
the following apportionment methods. The first method of apportionment 
is based on square footage and does not require tracking the costs of 
materials for the qualifying/nonqualifying areas of a building. The 
second method of apportionment tracks the costs of materials used in 
the qualifying/nongqualifying areas and is primarily used by those in- 
dustries with specialized building requirements. 

(i) The applicable tax deferral will be determined by apportion- 
ment according to the ratio of the square footage of that portion of 
the building(s) directly used for manufacturing or research and devel- 
opment purposes bears to the square footage of the total building(s). 


Apportionment formula: 


Eligible square feet of building(s) 


P t Eligibl 
Total square feet of building(s) DR a 


Percent Eligible x Total Project Costs = Eligible Costs. 


"Total Project Costs" means cost of multipurpose buildings and other 
improvement costs associated with the deferral project. Machinery and 
equipment are not included in this calculation. Common areas, such as 
hallways and bathrooms, are not included in the square feet figure for 

ither the numerator or the denominator. The cost of the common areas 
is multiplied by the percent eligible to determine the portion of the 
common area that is eligible for deferral. 


Eligible Tax Deferred = Eligible Cost x Tax Rate. 
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(ii) If a building is used partly for manufacturing, research and 
development, or commercial testing and partly for other purposes, the 
applicable tax deferral shall be determined as follows: 


(A) Tax on the cost of construction of areas devoted solely to 
manufacturing, research and development, or commercial testing may be 
deferred. 


(B) Tax on the cost of construction of areas not used at all for 
manufacturing, research and development, or commercial testing may not 
be deferred. 
(C) Tax on the cost of construction of areas used in common for 
manufacturing, research and development, or commercial testing and for 
other purposes, such as hallways, bathrooms, and conference rooms, may 
be deferred by apportioning the costs of construction on a square 
footage basis. The apportioned costs of construction eligible for de- 
ferral are established by using the ratio, expressed as a percentage, 
of the square feet of the construction, expansion, or renovation devo- 
ted to manufacturing, research and development, or commercial testing, 
excluding areas used in common to the total square feet of the con- 
struction, expansion, or renovation, excluding areas used in common. 
That percentage is applied to the cost of construction of the common 
areas to determine the costs of construction eligible for tax defer- 
ral. Expressed as a formula, apportionment of the cost of the common 
areas is determined by: 


Square feet devoted to manufacturing, Percentage of 
research and development, or commercial total cost of 
testing, excluding square feet of common construction of 


areas common areas 


Total square feet, excluding square feet of eligible for 
common areas deferral 


(b) Qualified machinery and equipment is not subject to appor- 
tionment. 

(205) Leased equipment. The amount of tax deferral allowable for 
leased equipment is the amount of the consideration paid by the recip- 
ient to the lessor over the initial term of the lease, excluding any 
period of extension or option to renew, up to the last date for repay- 
ment of the deferred taxes. After that date the recipient must pay the 
appropriate sales taxes to the lessor for the remaining term of the 
lease. 

(206) Application procedure and review process. An application 
for sales and use tax deferral under this program must be made prior 
to the initiation of construction, prior to the acquisition of machi- 
nery and equipment, and prior to the filling of qualified employment 
positions. Persons who apply after construction is initiated or fin- 
ished or after acquisition of machinery and equipment are not eligible 
for the program. Applications for persons subject to hiring require- 


ments must include information regarding the estimated total project 
cost and the qualified employment positions. 


(a) Application forms ( (wii) —+be-supplied te the applicant by the 
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(iv) CEZ and county containing a CEZ. A designated community em- 
powerment zone (CEZ) approved under RCW 43.63A.700 or a county con- 
taining such a community empowerment zone; 

(v) Timber impact area towns. A town with a population of less 
than ( (€wetve—-hundred)) 1,200 persons that is located in a county that 
is a timber impact area, as defined in RCW 43.31.601, but that is not 
an unemployment county as defined in Part I; 

(vi) Governor's designation county. A county designated by the 
governor as an eligible area under RCW 82.60.047; or 

(vii) Contiguous county. A county that is contiguous to an unem- 
ployment county or a governor's designation county. 

(g) (i) "Eligible investment project" means: 

(A) An investment project in an unemployment county, a median in- 
come county, an MSA, a timber impact area town, or a governor's desig- 
nation county; or 

(B) That portion of an investment project in a CEZ, a county con- 
taining a CEZ, or a contiguous county, that is directly utilized to 
create at least one new full-time qualified employment position for 
each ( (seven hundred fifty thousand deiters)) $750,000 of investment. 

(ii) "Eligible investment project" does not include an investment 
project undertaken by a light and power business as defined in RCW 
82.16.010, other than that portion of a cogeneration project that is 
used to generate power for consumption within the manufacturing site 
of which the cogeneration project is an integral part. It also does 
not include an investment project that has already received a deferral 
under chapter 82.60 RCW. 
(h) "Industrial fixture" means an item attached to a building or 
to land. Fixtures become part of the real estate to which they are at- 
tached and upon attachment are classified as real property, not per- 
sonal property. Examples of "industrial fixtures" are fuel oil lines, 
boilers, craneways, and certain concrete slabs. 

(i) "Initiation of construction," in regards to the construction, 
expansion, or renovation of buildings, means the commencement of on- 
site construction work. Land clearing prior to excavation of the 
building site does not commence construction nor does planning com- 
mence construction. 
(j) “Investment project" means an investment in qualified build- 
ings or qualified machinery and equipment, including labor and serv- 
ices rendered in the planning, installation, and construction of the 
project. When an application for sales and use tax deferral is timely 
submitted, costs incurred before the application date are allowable, 
if they otherwise qualify. 
(k) "Manufacturing" has the meaning given in RCW 82.04.120. Manu- 
facturing, for purposes of the distressed area deferral program, also 
includes computer programming, the production of computer software, 
and other computer-related services, but only when the computer pro- 
gramming, production of computer software, or other computer-related 
services are performed by a manufacturer as defined under RCW 
82.04.110 and contribute to the production of a new, different, or 
useful substance or article of tangible personal property for sale; 


and the activities performed by research and development laboratories 
and commercial testing laboratories. (Chapter 16, Laws of 2010.) 

(1) "Operationally complete" means the project is capable of be- 
ing used for its intended purpose as described in the application. 

(m) "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 


can be either a lessee or a lessor, who can apply separately for indi- 
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(a) No hiring requirements. There are no hiring requirements for 
qualifying projects located in distressed counties, MSAs, median in- 
come counties, governor-designated counties, or timber impact towns. 
Monitoring and reporting procedures ar xplained in subsection (310) 
of this rule. Buildings that will be used partly for manufacturing or 
research and development and partly for other purposes are eligible 
for a deferral on a proportionate basis. Subsection (304) of this rule 


explains the procedure for apportionment. 


(b) Hiring requirements. 


There are hiring requirements for quali- 


fying projects located in CEZs, in counties containing CEZs, or in 
contiguous counties. Total qualifying project costs, including any 


part of the project that woul 


d qualify under RCW 82.08.02565 and 


82.12.02565, must be examined to determine the number of positions as- 
sociated with the project. An applicant who knows at the time of ap- 


plication that he or she will 
ment positions is not eligibl 


not fill the required qualified employ- 
e for the deferral. Applicants must make 


good faith estimates of anticipated hiring. The applicant applies for 
a deferral of investment that correlates to the estimated number of 
persons to be hired. The investment must include the sales price of 
machinery and equipment eligible for the sales and use tax exemption 


under RCW 82.08.02565 and 82. 


12.02565. An applicant can amend the num- 


ber of persons hired until completion of the project. The qualified 
employment positions filled by December 31 of the year of completion 


are the benchmark to be used 
ing hiring compliance. 


during the next seven years in determin- 


(i) Total qualifying project costs are divided by ( (seven—hundeed 
$i£+)thousend)) 750,000, the result being the qualified employment 


positions. 


created by an investment proj 


(ii) In addition, the number of qualified employment positions 


ect will be reduced by the number of 
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er community in this state that are displaced as a result of the in- 


low) is met 


vestment project. This reduction requires a reexamination of whether 
the ( (severnty-five)) 75 percent hiring requirement (as explained be- 


(iii) This number, which is the result of (i) and (ii) of this 
subsection, is the number of positions used as the benchmark over the 
life of the deferral. For recipients locating in a CEZ or a county 


containing a CEZ, ((severnt;-five)) 75 percent of the new positions 
must be filled by residents of a CEZ located in the county where the 
project is located. The department has instituted a geographic infor- 
mation system (GIS) to assist taxpayers in determining taxing juris- 
diction boundaries, local tax rates, and a mapping and address lookup 
system to determine whether a specific address is within a CEZ. The 
system is available on the department's internet website at http:// 
www.dor.wa.gov. For recipients located in a contiguous county, resi- 
dents of an adjacent unemployment or governor-designated county must 
fill ( (sevent;-five)) 75 percent of the new positions. 

(iv) The qualified employment positions are reviewed each year, 
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plete and each year for seven 


e year the project is operationally com- 
years. If the recipient has failed to 


create the requisite number of positions, the department will issue an 
assessment as explained under subsection (311) of this rule. 
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she maintains the same percen 
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Apportionment formula: 
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Eligible Costs. 
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"Total Project Costs" means cost of multipurpose buildings and other 


improvement costs associated with the deferral project. 
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Machinery and 
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hallways and bathrooms, are not included in the square feet figure for 
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Eligible Tax Deferred = Eligible Cost x Tax Rate. 


the common areas 


(b) Qualified machinery and equipment is not subject to appor- 


tionment. 


(305) Leased equipment. The amount of 
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(312) Debt not extinguished because of insolvency or sale. Insol- 
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax- 
es. Transfer of ownership does not terminate the deferral. The defer- 
ral is transferred, subject to the successor meeting the eligibility 
requirements of this chapter, for the remaining periods of the defer- 
ral. Any person who becomes a successor (see WAC 458-20-216) to such 
investment project is liable for the full amount of any unpaid, defer- 
red taxes under the same terms and conditions as the original recipi- 
ent. 


(313) Disclosure of information. Applications and reports re- 
ceived by the department under chapter 82.60 RCW are not confidential 
and are subject to disclosure. (RCW 82.60.100.) Effective April 1, 
2004, all information collected in annual surveys, except the amount 
of tax deferral taken, is confidential and not subject to disclosure. 
Information on the amount of tax deferral taken in annual surveys is 
not confidential and may be disclosed to the public upon request. 


PART IV 


Applications from July 1, 1994, to June 30, 1995 


(401) Definitions. For the purposes of this part, the following 
definitions apply for applications made on and after July 1, 1994, and 
before July 1, 1995. 

(a) "Acquisition of equipment or machinery" means the date the 
equipment and machinery is under the dominion and control of the re- 
cipient. 

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW. 

(c) "Certificate holder" means an applicant to whom a tax defer- 
ral certificate has been issued. 

(d) "Computer-related services" means services that are connected 
or interact directly in the manufacture of computer hardware or soft- 
ware or the programming of the manufactured hardware. This includes 
the manufacture of hardware such as chips, keyboards, monitors, any 
other hardware, and the components of these items. It includes creat- 
ing operating systems and software that will be copied and sold as 
canned software. "Computer-related services" does not include informa- 
tion services. The activities performed by the manufacturer to test, 
correct, revise, and upgrade software or hardware before they are ap- 
proved for sale to the consumer are considered computer-related serv- 
ices in this instance. 

(e) "Department" means the department of revenue. 

(£) "Eligible area" means: 

(i) Unemployment county. A county in which the average level of 
unemployment for the thr calendar years preceding the year in which 
an application is filed exceeds the average state unemployment for 
those years by ( (#wenty)) 20 percent. The department may compare the 
county's average unemployment rate in the prior three years to ((ene 
hondredtwenty)) 120 percent of the state's average unemployment rate 
based on official unemployment figures published by the department of 
employment security; 

(ii) MSA. A metropolitan statistical area, as defined by the Of- 
fice of Federal Statistical Policy and Standards, United States De- 
partment of Commerce, in which the average level of unemployment for 
the calendar year immediately preceding the year in which an applica- 
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(k) "Investment project" means an investment in qualified build- 
ings or qualified machinery and equipment, including labor and serv- 
ices rendered in the planning, installation, and construction of the 
project. A person who does not build or remodel his or her own build- 
ing, but leases from a third party, is eligible for sales and use tax 
deferral on the machinery and equipment provided that an investment in 
qualified machinery and equipment is made by such person and a new 
structure used to house the manufacturing activities is constructed. 

(1) "Manufacturing" has the meaning given in RCW 82.04.120. Manu- 
facturing, for purposes of the distressed area deferral program, also 
includes computer programming, the production of computer software, 
and other computer-related services, but only when the computer pro- 
gramming, production of computer software, or other computer-related 
services are performed by a manufacturer as defined in RCW 82.04.110 
and contribute to the production of a new, different, or useful sub- 
stance or article of tangible personal property for sale; and the ac- 
tivities performed by research and development laboratories and com- 
mercial testing laboratories. (Chapter 16, Laws of 2010.) 

(m) "Operationally complete" means the project is capable of be- 
ing used for its intended purpose as described in the application. 

(n) "Person" has the meaning given in RCW 82.04.030. "Person" 
does not include the state of Washington or its institutions. "Person" 
can be either a lessee or a lessor, who can apply separately for indi- 
vidual investment projects at the same site, if they comply with the 
other requirements of chapter 82.60 RCW. The lessor/owner of the 
structure is not eligible for deferral unless the underlying ownership 
of the buildings, machinery, or equipment vests exclusively in the 
lessor/owner, or unless the lessor has by written contract agreed to 
pass the economic benefit of the deferral to the lessee in the form of 
reduced rent payments. 
(o) "Qualified buildings" are limited to structures used for man- 
ufacturing and research and development activities. "Qualified build- 
ings" include plant offices and warehouses if such facilities are es- 
sential or an integral part of a factory, mill, plant, or laboratory. 
"Office" means space used by professional, clerical, or administrative 
staff. For plant office space to be a qualified building its use must 
be essential or integral to the manufacturing or research and develop- 
ment operation. Office space that is used by supervisors and their 
staff, by technicians, by payroll staff, by the safety officer, and by 
the training staff are examples of qualifying office space. "Ware- 
house" means facilities used for the storage of raw materials or fin- 
ished goods. 

(p) "Qualified employment position" means a permanent full-time 
employee employed in the eligible investment project during the entire 
tax year. The "entire tax year" means the full-time position is filled 
for a period of ( (€wetve)) 12 consecutive months. "Full time" means at 
least 35 hours per week, 455 hours a quarter, or 1,820 hours a year. 

(q) "Qualified machinery and equipment" means all new industrial 
and research fixtures, equipment, and support facilities that are an 
integral and necessary part of a manufacturing operation or research 
and development operation. "Qualified machinery and equipment" in- 
cludes: Computers, software, data processing equipment, laboratory 
equipment; manufacturing components such as belts, pulleys, shafts and 
moving parts; molds, tools and dies; operating structures; and all 
equipment used to control or operate machinery. It also includes ma- 
chinery and equipment acquired under the terms of a lease by the re- 
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acquisition of machinery and equipment are not eligible for the pro- 
gram. 


Olympia WA-98504-7477)) may be obtained from the department's 


website at dor.wa.gov, or by contacting the department at 
360-705-6705. 
(b) The department will verify the information contained in the 
application and approve or disapprove the application within ( (S++) ) 
60 days. If approved, the department will issue a tax deferral certif- 
icate. If disapproved, the department will notify the applicant as to 
the reason(s) for disapproval. The U.S. Post Office postmark or fax 
date will be used as the date of application. 
(c) The applicant may seek administrative review of the depart- 
ment's disapproval of an application within ( (€h+*+t¥)) 30 days from 
the date of notice of disallowance pursuant to the provisions of WAC 
458-20-100 (Informal administrative reviews). The filing of a petition 
for review with the department starts a review of departmental action. 
(407) Eligible area criteria. The department will use the state- 
wide and county unemployment statistics as last published by the de- 
partment. Timber impact town designation is based on information pro- 
vided by the department of employment security. The department will 
update the list of eligible areas by county, annually. 
(408) Use of the certificate. A tax deferral certificate issued 
under this program will be for the use of the recipient for deferral 
of sales and use taxes due on each eligible investment project. Defer- 
ral is limited only to investment in qualified buildings or qualified 
machinery and equipment as defined in subsection (401) of this rule. 
Thus, sales and use taxes cannot be deferred on items that do not be- 
come part of the qualified buildings, machinery, or equipment. In ad- 
dition, the deferral is not to be used to defer the taxes of the per- 
sons with whom the recipient does business, persons the recipient 
hires, or employees of the recipient. The tax deferral certificate is 
be used in a manner similar to that of a resale certificate as set 
forth in WAC 458-20-102, Resale certificates. The certificate holder 
must provide a copy of the tax deferral certificate to the seller at 
the time goods or services are purchased. The seller will be relieved 
of the responsibility for collection of the sales or use tax upon pre- 
sentation of the certificate. The seller must retain a copy of the 
certificate as part of its permanent records for a period of at least 
five years. A blanket certificate may be provided by the certificate 
holder and accepted by the seller covering all such purchases relative 
to the eligible project. The seller is liable for business and occupa- 
tion tax on all tax deferral sales. 
(409) Project operationally complete. An applicant must provide 
the department with the estimated cost of the investment project at 
the time the application is made. Following approval of the applica- 
tion and issuance of a tax deferral certificate, a certificate holder 
must notify the department, in writing, when the value of the invest- 
ment project reaches th stimated cost as stated on the tax deferral 
certificate. 
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(a) If a certificate holder has reached its level of estimated 
costs and the project is not operationally complete, the certificate 
holder may request an amended certificate stating a revised amount 
upon which the deferral of sales and use taxes is requested. Requests 
must be mailed or faxed to the department. 


(b) The certificate holder must notify the department in writing 
when the construction project is operationally complete. The depart- 
ment will certify the date on which the project was operationally com- 
plete. The recipient of the deferral must maintain the manufacturing 


or research and development activity for eight years from this date. 
(c) The recipient will be notified in writing of the total amount 
of deferred taxes, the date(s) upon which the deferred taxes must be 
paid, and any reports required to be submitted in the subsequent 
years. If the department disallows any portion of the amount of sales 
and use taxes requested for deferral, the recipient may seek adminis- 
trative review of the department's action within ( (##+*+y¥)) 30 days 
from the date of the notice of disallowance pursuant to the provisions 
of WAC 458-20-100 (Informal administrative reviews). The filing of a 
petition for review with the department starts a review of departmen- 
tal action. 
(410) Reporting and monitoring procedure. 
(a) Requirement to submit annual reports. Each recipient of a 
sales and use tax deferral must submit a report to the department on 
December 31st of the year in which the investment project is certified 
by the department as having been operationally completed, and on De- 
cember 3lst of each of the seven succeeding calendar years. The report 
must be made to the department in a form and manner prescribed by the 
department. The report must contain information regarding the actual 
employment related to the project and any other information required 
by the department. If the recipient fails to submit a report or sub- 
m 
a 
b 
O 


its an inadequate or falsified report, the department may declare the 
mount of deferred taxes outstanding to be immediately due and paya- 
le. An inadequate or falsified report is one that contains material 
missions or contains knowingly false statements and information. 
(b) Requirement to submit annual surveys. Effective April 1, 
2004, each recipient of a tax deferral granted under chapter 82.60 RCW 
after June 30, 1994, must complete an annual survey instead of an an- 
nual report. If the economic benefits of the deferral are passed to a 
lessee as provided in RCW 82.60.020(4), the lessee must agree to com- 
plete the annual survey and the applicant is not required to complete 
the annual survey. Refer to WAC 458-20-268 (Annual surveys for certain 
tax adjustments) for more information on the requirements to file an- 
nual surveys. 
(411) Repayment of deferred taxes. Repayment of tax deferred un- 
der chapter 82.60 RCW is excused, except as otherwise provided in RCW 
82.60.070 and this subsection on an investment project for which a de- 
ferral has been granted under chapter 82.60 RCW after June 30, 1994. 
(a) The following describes the various circumstances under which 
repayment of the deferral may be required. Outstanding taxes are de- 
termined by reference to the following table. The table presumes th 
taxpayer maintained eligibility for th ntire year. See subsection 
(c) for repayment and waiver for deferrals with hiring requirements. 


Percentage of 


Repayment Year Deferred Tax Waived 
1 (Year operationally complete) 0% 
2 0% 
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for sales and use 
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to the initiation of construction and the acquisition of equipment or 
machinery. Persons who apply after construction is initiated or fin- 


ished or after acquisition of machinery and equipment are not eligible 
for the program. 


(a) Application forms ( (wilt +be—-suppHied tothe appHeant bythe 


Olynpt+e,—_WA-_98504-7477)) may be obtained from the department's 


website at dor.wa.gov, or by contacting the department at 
360-705-6705. 

(b) The department will verify the information contained in the 
application and either approve or disapprove the application within 
( (Stet¥)) 60 days. If approved, the department will issue a tax defer- 
ral certificate. If disapproved, the department will notify the appli- 
cant as to the reason(s) for disapproval. The U.S. Post Office post- 
mark or fax date will be used as the date of application. 
(c) The applicant may seek administrative review of the depart- 
ment's refusal to issue a certificate pursuant to the provisions of 
WAC 458-20-100 (Informal administrative reviews), within ( (##++y)) 30 
days from the date of notice of the department's refusal, or within 
any extension of such time granted by the department. The filing of a 
petition for review with the department starts a review of departmen- 
tal action. 
(507) Unemployment criteria. For purposes of making application 
for tax deferral and of approving such applications, the statewide and 
county unemployment statistics last published by the department will 
be used to determine eligible areas. The department will update the 
list of eligible areas by county, on an annual basis. 

(508) Use of the certificate. A tax deferral certificate issued 
under this program is for the use of the recipient for deferral of 
sales and use taxes due on each eligible investment project. Deferral 
is limited only to investment in qualified buildings or qualified ma- 
chinery and equipment as defined in subsection (501) of this rule. 
Thus, sales and use taxes cannot be deferred on items that do not be- 
come part of the qualified buildings, machinery, or equipment. 
The tax deferral certificate is to be used in a manner similar to 
that of a resale certificate as set forth in WAC 458-20-102, Resale 
certificates. The certificate holder must provide a copy of the tax 
deferral certificate to the seller at the time goods or services ar 

r 
o) 


purchased. The seller will be relieved of the responsibility for col- 
lection of the sales or use tax upon presentation of the certificate. 
The seller must retain a copy of the certificate as part of its perma- 
nent records for a period of at least five years. A blanket certifi- 
cate may be provided by the certificate holder and accepted by the 
seller covering all such purchases relative to the eligible project. 
The seller is liable for business and occupation tax on all tax defer- 
ral sales. The deferral certificate is to defer the taxes of the re- 
cipient. For example, the deferral is not to be used to defer the tax- 
es of the persons with whom the recipient does business, persons the 
recipient hires, or employees of the recipient. 

(509) Project operationally complete. An applicant must provide 
the department with the estimated cost of the investment project at 
the time the application is made. Following approval of the applica- 
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e, a certificate holder 


must notify the department, in writing, when the value of the invest- 
ment project reaches th stimated cost as stated on the tax deferral 
certificate. 

(a) If a certificate holder has reached its level of estimated 
costs and the project is not operationally complete, the certificate 
holder may request an amended certificate stating a revised amount 
upon which the deferral of sales and use taxes is requested. Requests 
must be mailed or faxed to the department. 

(b) The certificate holder must notify the department in writing 
when the construction project is operationally complet The depart- 
ment will certify the date on which the project was operationally com- 
plet The recipient of the deferral must maintain the manufacturing 
or research and development activity for eight years from this date. 
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taxes deferred under this part during the period of deferral, although 
other penalties and interest applicable to delinquent excise taxes may 


be assessed and imposed for any delinquent payments during the repay- 


ment period pursuant to chapter 82.32 RCW. 


(c) Taxes deferred on the sale or use of labor directly applied 


in the construction of an investment project for which deferral has 
been granted need not be repaid, provided eligibility for the granted 
tax deferral has been perfected by meeting all of the eligibility re- 
quirements, based upon the recipient's annual December 31st reports 
and any other information available to the department. The recipient 


must establish, by clear and convincing evidence, th 


value of all 


construction and installation labor for which repayment of sales tax 


is sought to be excused. Such evidence must include, 
ted to: 


but is not limi- 


A written, signed, and dated itemized billing from construc- 
tion/installation contractors or independent third party labor provid- 


ers which states the value of labor charged separately from the value 


of materials. This information must be maintained in 


the recipient's 


permanent records for the department's review and verification. In the 


absence of such itemized billings in its permanent r 


cords, no recipi- 


ent may be excused from repayment of sales tax on the value of labor 
in an amount exceeding ( (€#+*+t¥)) 30 percent of its gross construction 


or installation contract charges. The value of labor 


for which an ex- 


cuse from repayment of sales or use tax may be received will not ex- 


ceed the value which is subject to such taxes under the general provi- 


sions of chapters 82.08 and 82.12 RCW. 


(d) Failure of investment project to satisfy general conditions. 


If, on the basis of the recipient's annual report or 


other informa- 


tion, including that submitted by the department of employment securi- 


ty, the department finds that an investment project is not eligible 
for tax deferral for reasons other than failure to create the required 
number of qualified employment positions, the department will declare 


the amount of deferred taxes outstanding to be immediately due. For 


used for a manufacturing or research and development 


example, a reason for disqualification would be the facility is not 


operation. 


(e) Failure of investment project to satisfy required employment 
positions. If, on the basis of the recipient's annual report or other 


information, the department finds that an investment 


project has been 


operationally complete for three years and has failed to create the 
required number of qualified employment positions, the department will 
assess interest but not penalties, on the deferred taxes for the 
project. The department will assess interest at the rate provided for 
delinquent excise taxes under RCW 82.32.050, retroactively to the date 
of the date of deferral. No penalties will be assessed. 


(f£) The department of employment security makes 


and certifies to 


the department all determinations of employment and wages required un- 


der this subsection, per request. 


(g) Any action taken by the department to assess interest or dis- 


qualify a recipient for tax deferral will be subject 
review pursuant to the provisions of WAC 458-20-100 


to administrative 
(Informal adminis- 


trative reviews). The filing of a petition for review with the depart- 


ment starts a review of departmental action. 


(512) Debt not extinguished because of insolvency or sale. Insol- 
vency or other failure of the recipient does not extinguish the debt 


for deferred taxes nor will the sale, exchange, or o 
of the recipient's business extinguish the debt for 


ther disposition 


the deferred tax- 


es. Transfer of ownership does not terminate the deferral. The defer- 


ral is transferred, subject to the successor meeting 


the eligibility 
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requirements of this chapter, for the remaining periods of the defer- 
ral. Any person who becomes a successor (see WAC 458-20-216) to such 
investment project will be liable for the full amount of any unpaid, 
deferred taxes under the same terms and conditions as the original re- 
cipient. 
(513) Disclosure of information. Applications and reports re- 
ceived by the department under chapter 82.60 RCW are not confidential 
and are subject to disclosure. (RCW 82.60.100.) 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-12-075, $ 


458-20-24001A, filed 5/27/16, effective 6/27/16; WSR 10-21-052, § 
458-20-24001A, filed 10/14/10, effective 11/14/10; WSR 06-17-007, § 
458-20-24001A, filed 8/3/06, effective 9/3/06; WSR 04-01-127, § 
458-20-24001A, filed 12/18/03, effective 1/18/04. Statutory Authority: 
RCW 82.32.300. WSR 01-12-041, § 458-20-24001A, filed 5/30/01, effec- 


tive 6/30/01.] 


AMENDATORY SECTION (Amending WSR 18-13-094, filed 6/19/18, effective 
7/20/18) 


WAC 458-20-24003 Tax incentives for high technology businesses. 
(1) Introduction. This rule explains the tax incentives, contained in 
chapter 82.63 RCW and RCW 82.04.4452, which apply to businesses engag- 
ed in research and development or pilot scale manufacturing in Wash- 
ington in five high technology areas: Advanced computing, advanced ma- 
terials, biotechnology, electronic device technology, and environmen- 
tal technology. Eligibility for high technology or research and devel- 
opment tax incentives offered by the federal government or any other 
jurisdiction does not establish eligibility for Washington's programs. 

This rule contains examples that identify a number of facts and 
then state a conclusion. The examples should be used only as a general 
guide. The tax results in all situations must be determined after a 
review of all facts and circumstances. Assume all the examples below 
occur on or after June 10, 2004, unless otherwise indicated. 

(2) Organization of the rule. The information provided in this 


rule is divided into three parts. 

(a) Part I provides information on the sales and use tax deferral 
program under chapter 82.63 RCW. 

(b) Part II provides information on the sales and use tax exemp- 


tion available for persons engaged in certain construction activities 
for the federal government under RCW 82.04.190(6). 


(c) Part III provides information on the business and occupation 
tax credit on research and developing spending under RCW 82.04.4452. 


PART I 
SALES AND USE TAX DEFERRAL PROGRAM 


(3) Who is eligible for the sales and use tax deferral program? A 
person engaged in qualified research and development or pilot scale 
manufacturing in Washington in the five high technologies areas is el- 
igible for this deferral program for its eligible investment project. 

(a) What does the term "person" mean for purposes of this defer- 
ral program? "Person" has the meaning given in RCW 82.04.030. Effec- 
tive June 10, 2004, "person" also includes state universities as de- 
fined in RCW 28B.10.016. "Person" can be either a lessee or a lessor, 
who can apply separately for individual investment projects at the 
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The five high tech- 


technologies 


hardware and soft- 
spectrum of hardware 
and peripheral 


ters, 


dvanced materials" 


ized processing and synt 
value-added metals, elec 
biomaterials. 

(iii) Biotechnology. 
nologies, 
ular and cellular biolog 
sion and genetic engin 
cesses, using living org 
modify products, 
isms for specific uses, 


tech 
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processes 
(iv) 
means tec 
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millimete 
and digit 
(v) 
assessmen 
environme 
energy so 
(A) 
health or 
or actual 
ing to hu 
preventin 
aging to 
For 
ration in 
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development, 
and products or 


Electronic device technology. 


hnol 


ogies 


r electronics; 


Environmental technology. 


nt, environmental cleanup, 
urces. 


involving microelect 
uipment and instrumentation; 
optical and opt 
al communications and imaging devices. 
"Environmental 
t and prevention of threats or damage 

and the dev 


Ae 


The assessment and prevention of threats or damage 
the environment concerns assessing and preventing potential 
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or to transform biological systems into useful 
to develop microorganisms for specific uses. 


"Electronic device technology" 
ronics; semiconductors; elec- 
adio frequency, microwave, and 
ic-electrical devices; and data 


technology" means 
to human health or the 
lopment of alternative 


to human 


releases of pollutants into the environment that are damag- 


man h 
g oth 
human 
example, 
volving assessment 


er physical 


the envir 
project i 
releases 

the envir 
(I) 
facturing 
(II) 
sions of 

can be de 
governmen 
cludes te 
demonstra 
fuel econ 
icantly r 
crease fu 


onmen 
s con 
of wa 
onmen 
Pollutants inclu 
or other activities. 
Environmental techn 
harmful pollutants. 
monstrated by showin 
tal emission standards. 


cerned with 
ter pollutan 


ealth or the environment. 
alterations of 
health or the environment. 
a research project rela 
and prevention of 
t may qualify as environmen 
assessing and preventing potential or actual 
ts and reducing human-made degradation of 


chnology to increase fuel 
te that a significan 
omy and that such in 


t purpose 
creased fu 


con 


It also concerns assessing and 


the environment that are dam- 


ted to salmon habitat resto- 
threats or damages to 


technology, if such 


tal 


de waste materials or by-products from manu- 


ology includes technology to reduce emis- 
Reducing emissions of harmful pollutants 

g the tech 
Environmental technology also in- 


nology is developed to meet 


omy, only if the taxpayer can 
of the project is to increase 


educe harmful emissions. 
1 


the proje 
research 
fuel econ 
when ever 


ct does not 
project must focus on 


If th 
conomy only minimally or reduce emissions 
qualify as environ 
the individual 


l economy does in fact signif- 
e project is intended to in- 
only minimally, 


mental technology. A qualifying 


components that increase 


omy of the product, no 
ything is combined, 


the tes 
unless the 


ting of the entire product 
taxpayer can separate out and 


identify the specific costs associated with such testing. 


(IIL 


Environmental 


) 


preventiv 
(IV) 
to reduce 
(V) 
proving s 
(B) 
protect 
into the 
(C) 
energy so 
ity. Howe 
with th 


h 


health measures for, 
Environmental 

impact 
Environmen 
afety of a 
Environmen 
uman health 
environment 
Alternative 
urces such 
ver, when tradi 


product. 


or 


ment will 
(4) 
This defe 


sales and use taxes imposed on the con 


Certified 


development of a 


energy sources are 
as fossil fuels, 

tional energy 
lternative en 


technology does not 
or medical 
technology does not include 
of natural disasters such as floods and earthquakes. 
tal technology does not include 


nu 
S 


e 


be considered 
What is eligible 


he developmen 
for the sales and use tax deferral program? 


include 
treatmen 


technology for 
of, human beings. 
technology aimed 


technology for im- 


tal cleanup is corrective or remedial action to 
the environmen 


from releases of pollutants 


those other than traditional 
clear power, and hydroelectric- 
ources are used in conjunction 
rgy sources, all the develop- 
of alternative energy sources. 


rral program applies to an eligible investment project for 
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tion of qualified buildings and acquisition of qualified machinery and 


equipment. 


(a) What is an "eligible investment project" for purposes of this 
rule? "Eligible investment project" means an investment project which 


either initiates a new operation, 
operation by expanding, 


renovating, 


or expands or diversifies a current 
or equipping an existing facility. 


(b) What is an "investment project" for purposes of this rule? 
"Investment project" means an investment in qualified buildings or 


qualified machinery and equipment, 


installation, 


dered in the planning, 
When an applicat 


of the project. 
timely submitted, 
lowable, if 


(1) 


buildings" 


(A) "Office" 


ministrative staff. 
its use must be essen 
qualified research an 
arate building from the buil 
qualified research an 
the 
office may only 
A site is on 


the same sit 
dividual 
(B) 


property. Adjacent 


as 


(ii) 
scaping or most o 


However, 


they otherwise qualify. 

(c) What is "qualified buildings" for purposes 
"Qualified buildings" means cons 
sion or renovation of existing s 
ing floor space or production capacity, 
turing or qualified research and development. 
"Qualified buildings" 
scale manufacturing or qualified research and development. 
includes plant offices and 
sential or an integral 
facturing or qualified research and development. 


costs incurred before th 


tion of new str 
tures for the p 
used for pilot 


Cruc 
Cruc 


uC 


is limited to structures 


part of a structure used for pil 


means space used by professional, cl 


erical, 


including labor and services ren- 
and construction or improvement 
tion for sales and use tax deferral is 
application date are al- 


of this rule? 
tures, 
urpose of increas- 
scale manufac- 


and expan- 


used for pilot 
"Qualified 


other facilities that are an es- 


t scale manu- 


or ad- 


For plant office space to be a qual 
tial or integral 
d development. An 


office may be 


t, but 


d developmen 


e or mor 


te. 


ther work outside the building itself, 


the landscaping or other work outside the building may be 
the city or county government in order for the cit 
a permit for the construction of a building. 

"qualified buildings" 


ized sewerage pip 


ically designed and used excl 
lified research and development. 
"qualified buildings" includes construction of parking lots 
the building if the parking lots are for 
scale manufacturing or qualified 
Parking lots may be appor- 


qua 
Also, 


connected to or adjacent 
the use of workers performing pilot 
research and development 


tioned based upon 
(d) What 
"Multipl 
the 


rule? 
leased to 


to 


in the building. 
its qualifying use. 


ted within a five-mile radius; and 


qualified building in order to qualify. 


Lified building, 
to pilot scale manufacturing or 
located in a sep- 
Iding used for pilot scale manufacturing or 
the office must be located at 


Each in- 


includes construction 
s connected to a qualified building that are specif- 
lusively for pilot scale manufacturing or 


qualify or disqualify in its entirety. 
immediately adjacent parcels of real 

t parcels of real property separated only by a public 
road comprise a single si 


"Qualified buildings" does not include construction of land- 


even though 
required by 


ty or county to issue 


of special- 


is "multiple qualified buildings" for purposes of this 
e qualified buildings" means "qualified buildings" 
same person when such structures: 


tiation of construction of each building begins with- 


(e) When is apportionment of qualified buildings appropriate? The 


(i) Are locat 

(ii) The init 
in a ((s#<¥)) 60-month period. 
deferral 


is allowable only in respect 


t to investment in the construc- 


tion of a new building or the expansion or renovation of an existing 
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building used in pilot scale manufacturing or qualified research and 
is used partly for pilot scale manu- 
facturing or qualified research and development and partly for purpo- 


development. 


ses that do not qualify for deferral under this rule, 


necessary. 


(f) What is the apportionment method? The app 
das follows: 
the cost of con 


g orq 


ll be determin 
ire 
pilot scale 
deferred. 
(11) 


wil 


mm 


Lax on 
man 


facturin 


L U U 


Tax on 
pilot scale man 
not be deferred. 
(iii) Tax on the 
pilot scale manufacturin 
for other purposes, such 
may be deferred by appor 
footage basis. The apport 
ferral are estab 
of 


ufacturin 


L U L 


Ep exe 
construc 
mon. Tha 


tion, expansion, 


ioned cos 
lished by using 
the square feet of the constr 
to pilot scale manufacturing 


Where a building(s 


cost of 
g or q 
as hallways, 
tioning 


common areas to d rmin 
deferral. 


common areas is de 


Square feet devoted to research 
and development or pilot scale 
manufacturing, excluding square 


th 


) 


a 


U 


cost of construction of areas 
g or gq 


CO 
a 


U 


luding areas used in common to the total square 
or renova 
t percentage is applied to the cost of const 


CO 


Expressed as a formula, 
termined by: 


feet of common areas 


al 


lified research an 


ified research an 
nstruction of areas used 
lified research an 
bathrooms, 
the costs of construction 
ts of constru 


not used 
d development 


in 


d developmen 
and conference rooms, 


apportionment is 
licable tax deferral 


struction of areas devoted solely to 
d developmen 


may be 


all for 
may 


at 


common for 
t and 


on a square 


ction eligible for de- 


the ratio, 
uction, expansion, or ren 
or qualified research an 


tion, excluding areas u 


sts of construction 


expressed as a percentage, 
ovat 


ion devo- 


d develop- 


fee 


of the 


sed in com- 


apportionment of 


Percentage of 
total cost of 
construction of 
common areas 


Total square feet, excluding 
square feet of common areas 


(iv) 
(iii) of this subsection mus 
ent can demonstrate that ano 


apportionment of cos 
An example is 
that is en 
developmen 
easily man 
resents a 
circumstan 


ES; 


gaged in pilot 
Gas 


ipula 


ces. 


ted within 
sis 
under this subsection, 
ruling Eeauest con 


Heata 107 om 


Ð 


scale manufacturing or 


£ 


The apportionment method described in 


eligible for 
deferral 


(£) (i), 


the fac 


the basis for apportion 
ted to reflect a desired outcome, 
reasonable apportionment of 
This method may take in 
and development or pilot scale manufac 


Peck the depar 


loyees in 


ment, if this 


me 
and it 
costs under all 
to accoun 


ruction of 
eligible for 
the -cost of 


(ii), 
t be used unless the applicant or recipi- 
ther method better represents a reason 
considering all 
to use the number of emp 


the 
tax 
the 


and 


able 


ts and circumstances. 
a qualified building 
qualified research 
thod is not 
otherwise 
the facts an 
t qualified research 


and 


rep- 
d 


turing ac 


ted qu 


a building or from one building to another building. 
tance is needed to a tax-rela 


tivities that are shif- 


If as- 


estion specific to your business 


you may request a tax ruling. To make a tax 


ang q— 


N 


tment ( (4 


N 


pa 


P ¢ 
Oo g 


tr p 


COI 


n al 
CI 


ympteay 
fax 360-586- 2463) ) 


at _ 360-705-6705 


or 


taxpaycr—informati 


CCITT CTIA ceg 


go to the department's web- 


site at dor.wa.gov. 
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(v) Example. 
ted to research an 
nonqualifying purpo 
square feet. Sixty 
development, 20,000 


U 


remaining 20,000 squar 


opment employees an 
structing the 60,00 


U 


ment may be deferred. Tax on the cost 


square feet used on 
the cost of constr 
thousand square f 


U 


TO 


se. The 
thousand 


to 
squar 


be consi 
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tructed will be partially devo- 
and partially devoted to marketing, 
tal area of the building is 100,0 


a 
00 


used only for research and 
used only for marketing, 
used in common by research an 
the cost of con- 


and the 
d devel- 


0 square feet used only for research and develop- 


of constructing the 20,0 


00 


ly for marketing may not be deferred. Tax on 75% of 


cting 


ded by 80,000 squar 
and marketing resul 


f 


the common areas may be deferred. 
t devoted solely 


to research and developmen 
t devoted solely to research and development 
ts in a ratio expressed as 75%.) 


(Sixty 
t -diyi= 


(g9) What is "qualified machinery and equipment" for purposes of 


this rule? 
ment, and support f 
of a pilot scale ma 
operation. 
software; 


data proc 


acilities 


essing eq 


tation, and other devices us 
] oved pilot model, 


velop a n 
invention 


ew or impr 
, or simil 
belts, pulleys, sha 
vats, tanks, and fe 
equipment used to c 
poses of this rule, 
new to th 
holder, except 
qualified machinery 
brings th 
Pp 


U 


U 


(i) What are " 
is an integral and 
qualified research 
qualified research 
For example, 


U 


U 


(e.g., cables, scan 
Word, Excel, Window 
an R&D personnel ar 


ar property; 
fts, 
rmenters; oper 
ontrol, monito 


"Qualified machinery and equipment" 
that are an int 
nufacturing or qualified 
"Qualified machinery and equipmen 
uipment; 
d in a process of experimen 


r, 


includes: 
laboratory equipment, 


means fixtures, 
egral and necessary part 
research and development 
Computers; 


equip- 


ct ct 


instrumen- 


ta 


plant process, prod 


molds, tools, 


and all 


Or Operate 


uct, 
manufacturing components such as 
and moving parts; 
ating structures; 


tion to de- 
formula, 


and dies; 


other 


the machinery. For pur- 


qualified machinery and equipment must be either 


e taxing jurisdiction of 
that used machinery and equipment 


the state or 


may be 


and equipmen 


integral" and 


and developmen 
and developmen 


Lf 


a laboratory table is integral and necessary 
research and development. 


if 


or makes a 


turing 
the pilot scale manufact 


new to the certificate 
treated as 

the certificate holder ei 
e machinery and equipment into Washington 
rchase of the machinery and equipment in Washington or 


ther 
retail 


elsewhere. 
"necessary"? Machinery and eq 
necessary part of pilot scale manufac 


uipment 
or 
uring or 


cannot be accomplished without it. 


to q 


ualified 


(e.g., 


Likewise, telephones, computer hardware 
ners, printers, etc.), and computer software 
s, Adobe, etc.) used in a typical workstation for 
integral and necessary to qualified research and 


development. Decora 


tive artwork, 


on 


the other hand, is not 


and necessary to qualified research and development. 
(ii) Must qualified machinery and equipment be used exclusively 


for qualifying purposes in order to qualify? Qual 


integral 


lified machinery and 


equipment must be used exclusively for pilot scale manufacturing or 


qualified research and development to qual 
ating system software shared by accounting personnel, 
not used exclusively for qualified research and development. 


Lify for the deferral. 
for example, 


Oper- 
is 
However, 


de minimis nonqualifying use will not cause the loss of the deferral. 
An example of de minimis use is the occasional use of a computer for 


personal email. 
(iii) 


ment? Unlike buildings, 
qualifying and nonqualifying purposes, 


tioned. 
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machinery and equipment used for both qualifying and nonqualifying 


purposes. 
(iv) 


ral 
lease, but 
tax is not allowed for 

calendar year following 
certified as operational 


must apply for deferral 
tiation of construction 


of, 


for the investment project. 
ted, 
they otherwise qualify. 


deferral is timely submit 
date are allowable, if 


lease payments for any period after th 
the calendar year for which the project is 
ly complete. 
(5) What are the application and review processes? Applicants 
to the department of revenu 


To what extent is leased equipment eligible for the defer- 
ral? In cases of leases of qualifying machinery and equipment, 
of tax is allowed on payments made during the initial term of the 
not for extensions or renewals of th 


defer- 


Deferral of 
seventh 


leas 


before the ini- 


or acquisition of equipment or machinery 
When an application for sales and use tax 


costs incurred befor 


th 
In the 


application 
case of an in- 


vestment project consisting of "multiple qualified buildings," appli- 


cations must be made for, 
Of, 


and before the initiation of construction 
each qualified building. 


(a) What is "initiation of construction" for purposes of this 


rule? 
(i) 

permit is issued 

FOr: 


(A) Construction of 
ownership of the building 
the economic 
(B) Construction of 
the economic benefits of 
82.63.010(7); or 

(C) 


in RCW 82.63.010(7). 

(ii) Initiation 
site clearing and grading, 
tivities tha 


vests exc] 
benefit of the deferral; 

the qualified bui 
the deferral toa 


of construc 


t are initiated b 


the qualified building, 
usively with the person receiving 


Initiation of construction means the date that a building 
under the building code adopted under RCW 19. 


27.031 


if the underlying 


lding, 


if a lessor passes 


Tenant improvements for a qualified building, 
passes the economic benefits of 


the deferral 


fore th 


for the cons tion of 

(iii) 
of construction 
of this rule, a 


ETUC 


the fo 
If the investment project 


the lif 


qualified buildings, 


lessee as provided in RCW 


if a lessor 
to a lessee as provided 


tion does not include soil testing, 
site preparation, 
issuance of a building permit 
undation of the building. 

is a phased project, 
must apply separately to each building. 
"phased project" 
ings in different phases over 
file a separate application for each qualified building, 
payer may file one application for 
payer files one application for all 


or any other related ac- 


initiation 
For purposes 


means construction of multiple build- 
of a project. 


A taxpayer may 


or the tax- 
all qualified buildings. If a tax- 
initiation of 


construction must apply separately to each building. 
(b) What is "acquisition of machinery and equipment" for purposes 
of this rule? "Acquisition of machinery and equipment" means the ma- 


chinery and equipment is 

ent or its agent. 
(c) Lessor 
(1) Prior 


research and development. 


B, and will pass on 


to the initiation of cons 
ters into an agreement with Lessee B, a company engaged in qualified 


to house B's research and development ac 
deferral on construction of 


and lessee examples. 


under the dominion and control of the recipi- 


CLruc 


tion, Owner/Lessor A en- 


writing with the department 
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After 


tenant improvements be added to 
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tten agreement 
the tax deferral 


© 
a 
on 


wri 
of 
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apply for 


for such 
While con 
tions 
struc 
struc 
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construction has beg 


the 


that D 


to complete annual 
a deferral on the cos 
legally responsible for befor 


ion of 
were submitted, 
tion are deemed to be 
Also, J] 
legally responsibl 
rather than merely reimbursin 
After construction 


ts of 
the d 


EOC; 
tax performance reports. 
the tenant improvemen 


un, 
buil 


wil 
and C agrees 


improvements. Both a 
the building w 
tenant improve 
the expan 


a 
pplica 
as init 


iated b 


the building permit 
tions wil 


A applies for the deferral before the date the building permit 
led to a deferral on building construction costs. 
Lessee C asks tha 
ding. Lessor D and Lessee C 
of the improvemen 
l pass on the entire value of 


t certain 


ts. D agrees 


with the 
D each 
they are 
is issued 
l be approved. 


in writing 
C and 
ts 


ments on a buil 
sion or renovat 


SS S ar 


g lesso 


rs for the cos 


fore the applica- 
ding under con- 
ion of an existing 


ntitled to the deferral only if they are 
e and actually pay contractors for the improvements, 


CS 
has begun but before machinery or equip- 


ment has been acquired, Lessee E applies for a deferral on machinery 


and equip 


ment. 


The application will 
complete annual tax performan 


ce repo 


be approved, 
rts. 


and E is required to 
Even though it is too late to 


apply for a deferral of tax on building costs, it is not too late to 
apply for a deferral for the machinery and equipment. 

(d) How may a taxpayer obtain an application form? Application 
forms may be obtained ( (at—departmentef revenue district offices; by 
downteadine) ) from the Peperen 's website ((+)) at dor.wa.gov((+)), 
or by P i A A c 8 
er—by)) ena tne the Sem aa 

Weshingten—State— Pepartiment—ef Revenve 

alt Disisi 

Postoffice Box MA 

Obympiaor WA 98504-7477 

fax360-586-2163 
divisienattheadd+ess—_e+_ fax numberqtvrenabeve-)) at 360-705-6705. 
Only those applications which are approved by the department in con- 


nection with the deferral program are not confidential and are subject 


to public 


fora 


discl 


departmen 


(e) 
should in 


clude 


osure. 
For purposes of this rule, 
tax deferral under chapter 82.63 RCW, 
t of revenue. 
What should an application form include? The application form 


project, 
or year, 
estimated 
ted or ac 
The appli 


(£) 
the earl 
ment. 

(g) 


the deferral application? The department 


( (Stxty) ) 


within 


information regarding the 
the applicant's average empl 


estima 
or ac 


cation 


the project and the applicant's el 


tual costs, 


form may also incl 


ted or actual new empl 
tual wages of employe 
and time schedul 


oyment 
oyment 
es related to 
es for comple 


location of the inves 
in Washington for 
related to the project 
the project, 
tion and operation. 
ude other information relevant 
igibility for deferral. 


"applicant" means a person applying 
and "department" means the 


tment 
the pri- 


=F 


estima- 


TO 


What is the date of application? The date of application is 


ier of the postmark date or the date of receipt by the depart- 


When will the department notify approval or disapproval of 


60 days. If an appl 


must 
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An applicant may 
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the department 
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seek review of a denial within ( (##+*+y)) 30 days under WAC 458-20-100 
(Informal administrative reviews). 

(6) Can a lessee leasing "multiple qualified buildings" elect to 
treat the "multiple qualified buildings" as a single investment 
project? Yes. If a lessee will conduct qualified research and develop- 
ment or pilot scale manufacturing within the "multiple qualified 
buildings" and desires to treat the "multiple qualified buildings" as 
a single investment project, the lessee may do so by making both a 
preliminary election and a final election therefore. 

(a) When must the lessee make the preliminary election to treat 
the "multiple qualified buildings" as a single investment project? The 
lessee must make the preliminary election before a temporary certifi- 
cate of occupancy, or its equivalent, is issued for any of the build- 
ings within the "multiple qualified buildings." 

(b) When must the lessee make the final election to treat the 
"multiple qualified buildings" as a single investment project? All 
buildings included in the final election must have been issued a tem- 
porary certificate of occupancy or its equivalent. The lessee must 
then make the final election for such buildings by the date that is 
the earlier of: 

(i) Sixty months following the date that the less made the pre- 
liminary election; or 

(ii) Thirty days after the issuance of the temporary certificate 
of occupancy, or its equivalent, for the last "qualified building" to 
be completed that will be included in the final election. 

(c) What occurs if the final election is not made by the dead- 
line? When a final election is not made by the deadline in (b) (i) or 
(ii) of this subsection, the qualified buildings will each be treated 
as individual investment projects under the original applications for 
those buildings. 
(d) How are preliminary and final elections made? The preliminary 
and final elections must be made in the form and manner prescribed by 
the department. For information concerning the form and manner for 


making Pbess elections contact the department ( (+s—speeteat erecrams—h-— 


fax 360-586-2163) ) at 360-705-6705. 

(e) Before the final election is made, can the lessee choose to 
exclude one or more of the buildings included in its preliminary elec- 
tion? Yes. Before the final election is made, the lessee may remove 
one or more of the qualified buildings included in the preliminary 
election from the investment project. When a qualified building under 
the preliminary election is, for any reason, not included in the final 
election, the qualified building will be treated as an individual in- 
vestment project under the original application for that building. 

(f) Application. This subsection (6) applies to deferral applica- 
tions received by the department after June 30, 2007. 

(7) What happens after the department approves the deferral ap- 
plication? If an application is approved, the department must issue 
the applicant a sales and use tax deferral certificate. 

The certificate provides for deferral of state and local sales 
and use taxes on the eligible investment project. The certificate will 
state the amount of tax deferral for which the recipient is eligible. 
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also state the date by which the project will be operationally 
The deferral is limited to investment in qualified buildings 
The deferral does not apply to 


persons 


must present a copy 
services provided in 
in order to avoid pay- 
certificates in good 
sales or use tax 
retain cop- 


to, or re- 


d equipment. 


(9) May an applicant apply for new deferral at the site of an ex- 


isting deferral project? 


(a) The department must n 
project that has already received a deferral 
82.61, or 82.63 RCW. For example, replacement 
that replaces qualified machin 
the deferral. Also, 
that has already received a deferral under ch 
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(c) 
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(11) What should a recipient of a tax deferral do when its in- 
vestment project is operationally complete? 

(a) When the building, machinery, or equipment is ready for use, 
or when a final election is made to treat "multiple qualified build- 
ings" as single investment project, the recipient must notify the spe- 
cial programs division in writing that the eligible investment project 
is operationally complet The department must, after appropriate in- 
vestigation: Certify that the project is operationally complete; not 
certify the project; or certify only a portion of the project. The 
certification will include the year in which the project is operation- 
ally complete. If the department certifies as an operationally com- 
lete investment project consisting of "multiple qualifying build- 
ings," the certification is deemed to have occurred in the calendar 
year in which the final election is made. 

(b) If all or any portion of the project 
recipient must repay all or a proportional part of 
The department will notify the recipient of the amount due, 
interest, and the due date. 

(c) The department mus 
tifying all or any portion of a project. 
ment to not certify all or a portion of a project 


is not certified, the 
the deferred taxes. 
including 


t explain in writing the basis for not cer- 
The decision of the depart- 
may be reviewed un- 


der WAC 458-20-100 (Informal administrative reviews) within ( (€h+*+ty) ) 
30 days. 

(d) An investment project consisting of "multiple qualifying 
buildings" may not be certified as operationally complete unless the 
lessee furnishes the department with a bond, letter of credit, or oth- 
er security acceptable to the department in an amount equal to the re- 
payment obligation as determined by the department. The department may 
decrease the secured amount each year as the repayment obligation de- 


creases under the provisions of RCW 82.63.045. If the less does no 
furnish the department with a bond, letter of credit, or other accept 
able security equal to the amount of deferred tax, the qualified 

buildings will each be treated as individual investment projects un 
the original applications for those buildings. 

(12) Is a recipient of a tax deferral required to submit annual 
tax performance reports? Each recipient of a tax deferral granted un- 
der chapter 82.63 RCW must complete an annual tax performance report. 
If the economic benefits of the deferral are passed to a lessee as 
provided in RCW 82.63.010(7), the lessee must agree to complete the 
annual tax performance report and the applicant is not required to 
complete the annual tax performance report. See WAC 458-20-267 (Annual 
tax performance reports for certain tax preferences) for more informa- 
tion on the requirements to file annual tax performance reports. 

(13) Is a recipient of tax deferral required to repay deferred 
taxes? 

(a) When is repayment required? Deferred taxes must be repaid if 
an investment project is used for purposes other than qualified re- 
search and development or pilot scale manufacturing during the calen- 
dar year for which the department certifies the investment project as 
operationally complete or at any time during any of the succeeding 
seven calendar years. Taxes are immediately due according to the fol- 
lowing schedule: 


ct ct 


der 


Year in which 


nonqualifying use occurs % of deferred taxes due 
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SALES AND USE TAX EXEMPTION FOR PERSONS ENGAGED IN CERTAIN CONSTRUCTION ACTIVITIES FOR THE FEDERAL GOV- 


ERNMENT 


(17) Persons engaged in construction activities for the federal 
2004, persons engaged in the business 
of constructing, repairing, decorating, 


government. Effective June 10, 


buildings or other structures under, 


or improving new or existing 


upon, or above real property of 


or for the United States, or any instrumentality thereof, are not lia- 


ble for sales and use tax on tangibl] 
into, installed in, or attached 
if the investment project would qual 
under chapter 82.63 RCW if under 


82.04.190(6). 


PART III 


le personal property incorporated 
to such building or other structure, 
lify for sales and use tax deferral 
taken by a private entity. RCW 


BUSINESS AND OCCUPATION TAX CREDIT FOR RESEARCH AND DEVELOPMENT SPENDING 


(18) Who is eligible for the business and occupation tax credit? 
RCW 82.04.4452 provides for a business and occupation tax credit for 


By 


persons engaging in research and development in Washington in five 
areas of high technology: Advanced computing, advanced materials, bio- 


technology, electronic device 
gy. 


A person is eligible for 


technology, and environmental technolo- 


i. 


the credit if its research and develop- 


ment spending in the calendar year for which credit is claimed exceeds 
0.92 percent of the person's taxable amount for the same calendar 


year. 


(a) What does the term "person" mean for purposes of this credit? 
"Person" has the meaning given in RCW 82.04.030. 


(b) What is "research and development spending" for purposes of 
this rule? "Research and development spending" means qualified re- 
search and development expenditures plus ((e+ohtE¥)) 80 percent of 


amounts paid to a person other 


nt" means the taxable amou 
tax required to be reported on 
S 


than a p 
institution to conduct qualified research and development. 
(c) What is "taxable amount" for purposes of this rule? "Taxable 


nt subjec 


the pers 
for the year for which the credit 


ublic educational or research 


t to business and occupation 
on's combined excise tax re- 
is claimed, less any taxable 


tax credit is allowed under RCW 


le activities tax credits) f 


amount for which a multiple activities 
82.04.440. See WAC 458-20-19301 (Multip 
information on the multiple activities 


(d) What are "qualified r 


for purposes of this rule? "Qu 
ditures" means operating expen 


depreciable property. 
(i) In order for an opera 


for 
tax credit 


esearch and development expenditures" 
alified research and development expen- 
ses, incl 
proprietor or a partner in a partnership, benefits, supplies, and com- 
puter expenses, directly incurred in qualified research and develop- 
ment by a person claiming the business and occupation tax credit pro- 
vided by RCW 82.04.4452. The term does not include amounts paid to a 
person other than a public educational or research institution to con- 
duct qualified research and development. Nor does the term include 
capital costs and overhead, such as expenses for land, structures, or 


uding wages, compensation of a 


ting expense to be a qualified research 


and development expenditure, it must be directly incurred in qualified 
research and development. If an employee performs qualified research 
and development activities and also performs other activities, only 


the wages and benefits proportionate to 
research and development activities are qualified research and devel- 
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E 


opment expenditures under this rule. The wages of employees who super- 
vise or are supervised by persons performing qualified research and 
development are qualified research and development expenditures to the 
extent the work of those supervising or being supervised involves 
qualified research and development. 

(ii) The compensation of a proprietor or a partner is determined 
in one of two ways: 
(A) If there is net income for federal income tax purposes, the 
amount reported subject to self-employment tax is the compensation. 

(B) If there is no net income for federal income tax purposes, 
reasonable cash withdrawals or cash advances are the compensation. 

(iii) Depreciable property is any property with a useful life of 
at least a year. Expenses for depreciable property will not constitute 
qualified research and development expenditures even if such property 
may be fully deductible for federal income tax purposes in the year of 
acquisition. 

(iv) Computer expenses do not include the purchase, lease, rent- 
al, maintenance, repair or upgrade of computer hardware or software. 
They do include internet subscriber fees, run time on a mainframe com- 
puter, and outside processing. 

(v) Training expenses for employees are qualified research and 
development expenditures if the training is directly related to the 
research and development being performed. Training expenses include 
registration fees, materials, and travel expenses. Although the re- 
search and development must occur in Washington, training may take 
place outside of Washington. 

(vi) Qualified research and development expenditures include the 
cost of clinical trials for drugs and certification by Underwriters 
Laboratories. 

(vii) Qualified research and development expenditures do not in- 
clude legal expenses, patent fees, or any other expense not incurred 
directly for qualified research and development. 

(viii) Stock options granted as compensation to employees per- 
forming qualified research and development are qualified research and 
development expenditures to the extent they are reported on the W-2 
forms of the employees and are taken as a deduction for federal income 
tax purposes by the employer. 

(ix) Preemployment expenses related to employees who perform 
qualified research and development are qualified research and develop- 
ment expenditures. Thes xpenses include recruiting and relocation 
expenses and employee placement fees. 

(e) What does it mean to "conduct" qualified research and devel- 
opment for purposes of this rule? A person is conducting qualified re- 
search and development when: 

(i) The person is in charge of a project or a phase of the 
project; and 

(ii) The activities performed by that person in the project or 
the phase of the project constitute qualified research and develop- 
ment. 


(iii) Examples. 

(A) Company C is conducting qualified research and development. 
It enters into a contract with Company D requiring D to provide work- 
ers to perform activities under the direction of C. D is not entitled 
to the credit because D is not conducting qualified research and de- 
velopment. Its employees work under the direction of C. C is entitled 
to the credit if all other requirements of the credit are met. 
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(B) Company F enters into a contract with Company G requiring G 
to perform qualified research and development on a phase of its 
project. The phase of the project constitutes qualified research and 
development. F is not entitled to the credit because F is not conduct- 
ing qualified research and development on that phase of the project. 
G, however, is entitled to the credit if all other requirements of the 
credit are met. 

(f) What is "qualified research and development" for purposes of 
this rule? "Qualified research and development" means research and de- 


velopment performed within this state in the fields of advanced com- 
puting, advanced materials, biotechnology, electronic device technolo- 
gy, and environmental technology. 


(g) What is "research and development" for purposes of this rule? 
See subsection (3) (c) of this rule for more information on the defini- 
tion of research and development. 
(i) Example. A company that engages in environmental cleanup con- 
tracted to clean up a site. It had never faced exactly the same situa- 
tion before, but guaranteed at the outset that it could do the job. It 
used a variety of existing technologies to accomplish the task in a 
combination it had never used befor The company was not engaged in 
qualified research and development in performing this contract. While 
the company applied existing technologies in a unique manner, there 
was no uncertainty to attain the desired or necessary specifications, 
and therefore the outcome of the project was certain. 

(ii) Example. Same facts as (g) (i) of this subsection, 
that the company performed research on a technology tha 


except 
t had been 


ap- 


plied in other contexts but 


attempting to use it, 


LE 


and 


never in the coni 
was uncertain at 


the desired outcome in 


vV 


text where 


the compa 


ny was 


t the outs 


whether 


th 


the new 


context. 


If 


technology could achi 
the company failed, it would have to apply an existing technology that 
is much more costly in its cleanup effort. The company was engaged in 
qualified research and development with respect to the research per- 
formed in developing the technology. 

(iii) Example. Company A is engaged in research and development 
in biotechnology and needs to perform standard blood tests as part of 
its development of a drug. It contracts with a lab, B, to perform the 
tests. The costs of the tests are qualified research and development 
expenditures for A, the company engaged in the research and devel 
ment. Although the tests themselves are routine, they are only a 
of what A is doing in the course of developing the drug. B, the ] 
contracted to perform the testing, is not engaged in research and de- 
velopment with respect to the drug being developed. B is neither dis- 
covering technological information nor translating technological in- 
formation into new or improved products, processes, techniques, formu- 
las, inventions, or software. B is not entitled to a credit on account 
of the compensation it receives for conducting the tests. 

(h) What are the five high technology areas? See subsection 
(3) (e) of this rule for more information. 

(19) How is the business and occupation tax credit calculated? 

(a) On or after July 1, 2004. The amount of the credit is calcu- 
lated as follows: 

(i) A person must first determine the greater of: 
The person's qualified research and development 
tures; 

or 


xpendi- 
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Eighty percent of amounts received by a person other than a 
public educational or research institution as compensation 
for conducting qualified research and development. 

(ii) Then the person subtracts, from the amount determined under 
(a)(i) of this subsection, 0.92 percent of its taxable amount. If 0.92 
percent of the taxable amount exceeds the amount determined under 
(a) (1) of this subsection, the person is not eligible for the credit. 

(iii) The credit is calculated by multiplying the amount deter- 
mined under (a) (ii) of this subsection by the following: 

(A) For the periods of July 1, 2004, to December 31, 2006, the 
person's average tax rate for the calendar year for which the credit 
is claimed; 

(B) For the periods of January 1, 2007, to December 31, 2007, th 
greater of the person's average tax rate for the calendar year or 0.7 
percent; 
(C) For the periods of January 1, 2008, to December 31, 2008, the 


(C0) 


greater of the person's average tax rate for the calendar year or 1.0 
percent; 

(D) For the periods of January 1, 2009, to December 31, 2009, the 
greater of the person's average tax rate for the calendar year or 1.25 
percent; and 


(E) For the periods after December 31, 2009, 1.50 percent. 
(iv) For the purposes of this rule, "average tax rate" means a 
person's total business and occupation tax liability for the calendar 
year for which the credit is claimed, divided by the person's total 
taxable amount for the calendar year for which the credit is claimed. 
(v) For purposes of calculating the credit, if a person's report- 
ing period is less than annual, the person may use an estimated aver- 
age tax rate for the calendar year for which the credit is claimed, by 
using the person's average tax rate for each reporting period. When 
the person files its last return for the calendar year, the person 
must make an adjustment to the total credit claimed for the calendar 
year using the person's actual average tax rate for the calendar year. 
(vi) Examples. 
(A) A business engaging in qualified research and development has 
a taxable amount of $10,000,000 in a year. It pays $80,000 in that 
year in wages and benefits to employees directly engaged in qualified 
research and development. The business has no other qualified research 
and development expenditures. Its qualified research and development 
expenditures of $80,000 are less than $92,000 (0.92 percent of its 
taxable amount of $10,000,000). If a business's qualified research and 
development expenditures (or ((e+eRtE¥)) 80 percent of amounts received 
for the conduct of qualified research and development) are less than 
0.92 percent of its taxable amount, it is not eligible for the credit. 
(B) A business engaging in qualified research and development has 
a taxable amount of $10,000,000 in 2005. Seven million dollars of this 
amount is taxable at the rate of 0.015 under the B&O tax classifica- 
tion for services and $3,000,000 is taxable at the rate of 0.00484 un- 
der the B&O tax classification for royalties. The business pays 
$119,520 in B&O tax for this reporting period. It pays $200,000 in 
that year to employees directly engaged in qualified research and de- 
velopment. The business has no other qualified research and develop- 
ment expenditures. 
In order to determine the amount of its credit, the business sub- 
tracts $92,000 (0.92 percent of its taxable amount of $10,000,000) 
from $200,000, its qualified research and development expenditures. 
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The resulting amount of $108,000 multiplied by the business's average 
tax rate equals the amount of the credit. 

The business's average tax rate in 2005 is determined by dividing 
its B&O tax of $119,520 by its taxable amount of $10,000,000. The re- 
sult, 0.01195, is multiplied by $108,000 to determine the amount of 
the credit. The credit is $1,291 ($1,290.60 rounded to the nearest 
whole dollar). 

(b) From July 1, 1998 to June 30, 2004. The amount of the credit 
is equal to the greater of: 

The person's qualified research and development expendi- 

tures; 

or 

Eighty percent of amounts received by a person other than a 

public educational or research institution as compensation 

for conducting qualified research and development 
multiplied by 0.00484 in the case of a nonprofit corporation or asso- 
ciation; and 
multiplied by 0.015 in the case of all other persons. 

(c) Prior to July 1, 1998. The amount of the credit is equal to 
the greater of: 
The person's qualified research and development expendi- 
tures; 
or 
Eighty percent of amounts received by a person other than a 

public educational or research institution as compensation 

for conducting qualified research and development 
multiplied by 0.00515 in the case of a nonprofit corporation or asso- 
ciation; and 
multiplied by 0.025 in the case of all other persons. 

(d) The credit for any calendar year may not exceed the lesser of 
( (wet Hien dettess)) $2,000,000 or the amount of business and occu- 
pation tax otherwise due for the calendar year. 

(e) Credits may not be carried forward or carried back to other 
calendar years. 

(20) Is the person claiming the business and occupation tax cred- 
it required to submit annual tax performance reports? Each person 
claiming the credit granted under RCW 82.04.4452 must complete an an- 
nual tax performance report. See WAC 458-20-267 (Annual tax perform- 
ance reports for certain tax preferences) for more information on the 
requirements to file annual tax performance reports. 

(21) Is the business and occupation tax credit assignable? A per- 
son entitled to the credit because of qualified research and develop- 
ment conducted under contract for another person may assign all or a 
portion of the credit to the person who contracted for the performance 
of the qualified research and development. 

(a) Both the assignor and the assignee must be eligible for the 
credit for the assignment to be valid. 

(b) The total of the credit claimed and the credit assigned by a 
person assigning credit may not exceed the lesser of ( (4we—mitticr 
deoHtess)) $2,000,000 or the amount of business and occupation tax oth- 
erwise due from the assignor in any calendar year. 

(c) The total of the credit claimed, including credit received by 
assignment, may not exceed the lesser of ( (4we—mittien—detiass) ) 
$2,000,000 or the amount of business and occupation tax otherwise due 
from the assignee in any calendar year. 

(22) What happens if a person has claimed the business and occu- 
pation tax credit earlier but is later found ineligible? If a person 
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has claimed the credit earlier but is l 


ater found ineligible for the 


credit, then the department will declar 
credit was claimed to be immediately du 
taxes, but not penalties, must be paid 
credit was claimed. 
(23) When will the business and oc 
pire? The business and occupation tax c 
ogy businesses expires January 1, 2015. 


the taxes against which the 
e and payable. Interest on the 
retroactively to the date the 


cupation tax credit program ex- 
redit program for high technol- 


(24) Do staffing companies qualify for the business and occupa- 


tion tax credit program? A staffing company may be eligible for the 


credit if its research and development 
for which credit is claimed exceeds 0.9 
ble amount for the same calendar year. 

(a) Qualifications of the credit. 
credit, a staffing company must meet th 

(i) It must conduct qualified rese 
its employees; 

(ii) Its employees must perform qu 
ment activities in a project or a phase 
sidering any activity performed: 

(A) By the person contracting with 
performance; or 

(B) By any other person; 

(iii) It must complete an annual t 
31st following any year in which the cr 

(iv) It must document any claim of 

(b) Examples. 

(i) Company M, a staffing company, 
Company N for assisting a research proj 
nology. N has a manager and five employ 


spending in the calendar year 
2 percent of the person's taxa- 


In order to qualify for the 
e following criteria: 
arch and development through 


alified research and develop- 
of the project, without con- 


the staffing company for such 


ax performance report by March 
edit was taken; and 
the B&O tax credit. 


furnishes three employees to 
ect in electronic device tech- 
ees working on the same 


project. The work of M's employees and N's employees combined as a 


whole constitutes qualified research an 


d development. M's employees do 


not perform sufficient activities thems 
ing qualified research and development. 
credit. 

(ii) Company V, a staffing company 
Company W for performing a phase of a r 
terials. W has a manager and five emplo 
the same project. V's employees are in 
project that results in discovery of te 
work of V's employees alone constitutes 
opment. V qualifies for the credit if a 
credit are met. 

(iii) Same as (b)(ii) of this subs 


lves to be considered perform- 
M does not qualify for the 


, furnishes three employees to 
esearch project in advanced ma- 
yees working on other phases of 
charge of a phase of the 
chnological information. The 
qualified research and devel- 
ll other requirements of the 


ection, except that the phase 


of the research project involves development of computer software for 


W's internal use. The work of V's emplo 
fied research and development. V qualif 
requirements of the credit are met. 


[Statutory Authority: RCW 82.32.300, 82 
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82.32.790, 82.32.808, 82.04.240, 82.04. 
82.04.426, 82.04.4277, 82.04.4461, 82.0 
82.04.4483, 82.04.449, 82.08.805, 82.08 
82.08.980, 82.08.986, 82.12.022, 82.12. 


yees alone constitutes quali- 
ies for the credit if all other 


.01.060 (2), 82.32.534, 

605, 82.32.607, 82.32.710, 
2404, 82.04.260, 82.04.2909, 
4.4463, 82.04.448, 82.04.4481, 
-965, 82.08.9651, 82.08.9700, 
025652 826128057 8212. 969% 
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82.82.020, 82.82.040, 84.36.645, and 84.36.655. WSR 18-13-094, § 
458-20-24003, filed 6/19/18, effective 7/20/18. Statutory Authority: 
RCW 82.32.300 and 82.01.060(2). WSR 16-12-075, § 458-20-24003, filed 
5/27/16, effective 6/27/16; WSR 10-21-044, § 458-20-24003, filed 
10/13/10, effective 11/13/10; WSR 10-07-136, § 458-20-24003, filed 
3/23/10, effective 4/23/10; WSR 06-18-059, § 458-20-24003, filed 
8/31/06, effective 10/1/06. Statutory Authority: RCW 82.32.300, 
82.01.060(2), and 82.63.010. WSR 03-12-053, § 458-20-24003, filed 
5/30/03, effective 6/30/03. ] 


AMENDATORY SECTION (Amending WSR 10-23-035, filed 11/9/10, effective 
12/10/10) 


WAC 458-20-240A Manufacturer's new employee tax credits—Appli- 
cations filed prior to July 1, 2010. (1) Introduction. Chapter 82.62 
RCW provides business and occupation (B&O) tax credits to certain per- 
sons engaged in manufacturing and research and development activities. 
These credits are intended to stimulate the economy by creating em- 
ployment opportunities in specific rural counties and community empow- 
erment zones of this state. The credits are as much as $4,000 per 
qualified employment position. This rule explains the eligibility re- 
quirements and application procedures for this program. It is impor- 
tant to note that an application for the tax credits must be submitted 
to the department of revenue before the actual hiring of qualified em- 
ployment positions. See subsection (6) of this rule for additional in- 
formation regarding this application requirement. This tax credit pro- 
gram is a companion to the tax deferral program under chapter 82.60 
RCW; however, the eligible geographic areas in the two programs are 
not identical. 

The department of employment security and the department of com- 
merce administer programs for rural counties and job training. These 
agencies should be contacted directly for information concerning those 
programs. 

(2) Who is eligible for these tax credits? Subject to certain 
qualifications, an applicant (person applying for a tax credit under 
chapter 82.62 RCW) who is engaged in an eligible business project is 
entitled to the tax credits provided by chapter 82.62 RCW. 

(a) What is an eligible business project? An "eligible business 
project" means manufacturing, commercial testing, or research and de- 
velopment activities conducted by an applicant in an eligible area at 
a specific facility, subject to the restriction noted in the following 
paragraph. An "eligible business project" does not include any portion 
of a business project undertaken by a light and power business or any 
portion of a business project creating employment positions outside an 
eligible area. 

To be considered an "eligible business project," the applicant's 
number of average full-time qualified employment positions at the spe- 
cific facility must be at least ((f+fteer)) 15 percent greater in the 
calendar year for which credit is being sought than the number of po- 
sitions at the same facility in the immediately preceding calendar 
year. Subsection (4) of this rule explains how to determine whether 
this threshold is satisfied. 
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eligible area? As noted above, the facility must 
be located in an eligible area to be considered an eligible business 


e area" is: 


nty, which is a county with fewer than ( (eree 
er square mile or, on and after April 1, 2004, a 


( (we—-bundred _twenty-five)) 225 square miles, as 


determined annually by the office of financial management and publish- 


of revenu ffective for the period of July 1st 


ee RCW 82.62.010(3)); or 


y empowerment zone (CEZ). 


CEZ means an area meet- 


g the requirements of RCW 43.31C.020 and officially designated by 


e director of the 


unty designation i 
ncial management i 


ral.htm. The depart 


m (GIS) to assist 
ries, local tax ra 


av 


ti 
co 
pr 


82. 


department of commerce. 


(iii) How to determine whether an area is an eligible area. Rural 


nformation can be obtained from the office of fi- 
nternet website at www.ofm.wa.gov/popden/ 


taxpayers in determining 


ment has instituted a geographic information sys- 


taxing jurisdiction boun- 


tes, and a mapping and address lookup system to 


termine whether a specific address is within a CEZ. The system is 
artment's internet website at www.dor.wa.gov. 

(c) What are manufacturing and research and development activi- 
es? Manufacturing or research and development activities must be 
ility to be considered an eligible business 
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(i) Manufacturi 
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development, ref 
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e purposes of chap 
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vices are performed by a 


manufacturer as defined 


and contribute to the production of a new, differ- 
ance or article of tangible personal property for 


e; and the activities performed by research and development labora- 
tories and commercial testing laboratories. 
201 


(Chapter 16, Laws of 


"Research and development" means 


inement, testing, marketing, and commercialization 
e, or process before commercial sales have begun. 

ommercial sales" does not include sales of 
market testing if the total gross receipts from such sales of the 


process do not exceed ( 
related services. "Compu 


are connected with or in 
ter hardware or software 


prototypes or sales for 


(one—at Ltt ende Hes) ) 


ter-related services" for 
ter 82.62 RCW, the definition of "manufacturing" 
teract directly in the 


or the programming of the 


e. "Computer-related services" includes the manu- 


mponents of these items. 


keyboards, monitors, and any other 


"Computer-related serv- 


ting systems and software that will 


be copied and sold as canned software. The activities performed by the 


ma 


nufacturer to test, 


b 


puter-related services. 


fore they are appr 


correct, revise, or upgrade software or hardware 


oved for sale to the consumer are considered com- 


"Computer-related services" does not include 


services such as information services. 
(3) What are the hiring requirements? The average full-time 


qualified employment positions at 


the specific facility during the 


calendar year for which credits are claimed must be at least ( (#+£- 
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€een)) 15 percent greater than the average full-time qualified employ- 
ment positions at the same facility for the preceding calendar year. 
(a) What is a qualified employment position? A "qualified employ- 
ment position" means a position filled by a permanent full-time em- 
ployee employed at an eligible business project for ((#wetve)) 12 con- 
secutive months. Once a full-time position is established and filled 
it will continue to qualify for ((#wetve)) 12 consecutive periods so 
long as any person fills the position. The position is considered 
"filled" even during periods of vacancy, provided these periods do not 
exceed ( (##+*+t¥)) 30 consecutive days and the employer is training or 
actively recruiting a replacement employee. 

(b) What is a "permanent full-time employee"? A "permanent full- 
time employee" is a position that is filled by an employee who satis- 
fies any one of the following minimum thresholds: 

(i) Works ( (€h+e+t;-five)) 35 hours per week for ( (#+€y;-twe)) 52 
consecutive weeks; 

(ii) Works ( (#64.—bundred §+f+;-five)) 455 hours, excluding over- 
time, each quarter for four consecutive quarters; or 

(iii) Works ( (ene thousand eight hundred twenty)) 1,820 hours, 
excluding overtime, during a period of ((twetve)) 12 consecutive 
months. 

(c) "Permanent full-time employee" - Seasonal operations. For ap- 
plicants that regularly operate on a seasonal basis only and that em- 
ploy more than ( (#+f¥)) 50 percent of their employees for less than a 
full ( (eweive) ) 12 month continuous period, a "permanent full-time em- 
ployee" is a permanent full-time employee as described above or an 
equivalent in full-time equivalent (FTE) work hours. 

(4) How to determine if the ( (£i:£teen)) 15 percent employment in- 
crease requirement is met. Qualification for tax credits depends upon 
whether the applicant hires enough new positions to meet the ( (= 
teen)) 15 percent average increase requirement. 

(a) Determining the ((£i£teen)) 15 percent increase. To determine 
the projected number of permanent full-time qualified employment posi- 
tions necessary to satisfy the ((#+€teer)) 15 percent employment in- 
crease requirement: 

(i) Determine the average number of permanent full-time qualified 
employment positions that existed at the facility during the calendar 
year prior to the year in which tax credit is being claimed. 

(ii) Multiply the average number of full-time positions from sub- 
section (i) by .15 or ( (#+£teer)) 15 percent. The resulting number 
equals the number of positions that must be filled to meet the ( (#4+£- 
teen)) 15 percent increase. Numbers are rounded up to the nearest 
whole number at point five (.5). 

(b) When does hiring have to occur? All hiring increases must oc- 
cur during the calendar year for which credits are being sought for 
purposes of meeting the ( (#+fteer)) 15 percent threshold test. Posi- 
tions hired in a calendar year prior to making an application are not 
eligible for a credit but the positions are used to calculate whether 
the ( (#+fteen)) 15 percent threshold has been met. 
(c) The department will assist applicants to determine their hir- 
ing requirements. Accompanying the tax credit application is a work- 
sheet to assist the applicant in determining if the ((#+€teer)) 15 
percent qualified employment threshold is satisfied. Based upon the 
information provided in the application, the department will advise 
applicants of their minimum number of hiring needs for which credits 
are being sought. 
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(d) Examples. The following examples identify a number of facts 
and then state a conclusion. These examples should be used only as a 
general guide. The tax status of each situation must be determined af- 
ter a review of all of the facts and circumstances. 
(i) ABC Company anticipates increasing employment during the 2001 
calendar year at a manufacturing facility by an average of 15 full- 
time qualified employment positions for a total of 113 positions. The 
average number of full-time qualified employment positions during the 
2000 calendar year was 98. To qualify for the tax credit program the 
minimum average number of full-time qualified employment positions re- 
quired for the 2001 calendar year is 98 x .15 = 14.7 (rounding up to 
15 positions). Therefore, ABC Company's plan to hire 15 full-time 
q 
c 


ualified employment positions for 2001 meets the 15% employment in- 
rease requirement. 
(ii) ABC anticipates increasing employment at this same manufac- 
uring facility by an average of 15 additional full-time qualified em- 
loyment positions during the 2002 calendar year to a total of 128 po- 
itions. To qualify for the tax credit program the minimum average 
mber of full-time qualified empl oyment positions required for the 

02 calendar year is 17 (113 x .15 = 16.95, rounding up to 17). 
erefore, ABC Company's plan to hire 15 full-time qualified employ- 
ent positions for 2002 does not meet the 15% employment increase re- 
uirement. 
(5) Restriction against displacing existing jobs within Washing- 
ton. The law provides that no recipient may use tax credits approved 
under this program to decertify a union or to displace existing jobs 
in any community of the state. Thus, the averag xpected increase of 
employment positions at the specific facility for which application is 
made must reflect a gross increase in the applicant's employment of 
persons at all locations in this state. Transfers of personnel from 
existing positions outside of an eligible area to new positions at the 
specific facility within an eligible area will not be allowed for pur- 
poses of approving tax credits. Also, layoffs or terminations of em- 
ployment by the recipient at other locations in Washington but outside 
an eligible area for the purpose of hiring new positions within an el- 
igible area will result in the withdrawal of any credits taken or ap- 
proved. 

(6) Application procedures. A taxpayer must file an application 
with and obtain approval from the department of revenue to receive tax 
credits under this program. A separate application must be submitted 
for each calendar year for which credits are claimed. RCW 82.62.020 
requires that application for the tax credits be made prior to the ac- 
tual hiring of qualified employment positions. Applications failing to 
satisfy this statutory requirement will be disapproved. 


(a) How to obrati ang file Appirca tons: ete O RR aa 


360-902-7175 or viaj) Rural Area e ion for New Employes B&O Tax 
Credit form is available at the department's internet website ((at 
)), dor.wa.gov. The completed application 


Ey: ae N 


QB ANBU 
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(7) How much is the tax credit? The amount of tax credit is based 
on the number of and the wages and benefits paid to qualified employ- 
ment positions created. 

(a) How much tax credit may I claim for each qualified employment 
position? The amount of tax credit that may be claimed for each posi- 
tion created is as follows: 

(i) Two thousand dollars for each qualified employment position 
that pays ( (fee; theusand dettess)) $40,000 or less in wages and ben- 
efits annually and is employed in an eligible business project; and 

(ii) Four thousand dollars for each qualified employment position 
that pays more than ( (feeb; thousand dettess)) $40,000 in wages and 


benefits annually and is employed in an eligible business project. 
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est or penalty will be assessed in such cases. However, if the depart- 
ment finds that a recipient has failed to create the specified number 
of qualified employment positions, the department will assess inter- 
est, but not penalties, on the taxes against which the credit has been 
used. This interest on the assessment is mandatory and will be as- 
sessed at the statutory rate under RCW 82.32.050, retroactively to the 
date the tax credit was used. The interest will accrue until the taxes 
for which the credit was used are fully repaid. RCW 82.32.050. The in- 
terest rates under RCW 82.32.050 can be obtained from the department's 
internet website at www.dor.wa.gov or by calling the department's in- 
formation center at ((+-800-647-7466)) 360-705-6705. 

(11) Program thresholds. The department cannot approve any cred- 
its that will cause the total credits approved to exceed ( (seven—mit- 
tien—_five hundred +heusand dettess)) $7,500,000 in any fiscal year. 
RCW 82.62.030. A "fiscal year" is the ((#wetve)) 12-month period of 
July 1st through June 30th. If all or part of an application for cred- 
it is disallowed due to cap limitations, the disallowed portion will 
be carried over for approval the next fiscal year. However, the appli- 
cant's carryover into the next fiscal year is only permitted if the 
total credits approved for the next fiscal year does not exceed the 
cap for that fiscal year as of the date on which the department has 
disallowed the application. 


[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.08.0293, and 
82.12.0293. WSR 10-23-035, § 458-20-240A, filed 11/9/10, effective 
12/10/10.] 


AMENDATORY SECTION (Amending WSR 18-13-094, filed 6/19/18, effective 
7/20/18) 


WAC 458-20-267A Annual reports for certain tax preferences. (1) 
Introduction. Effective for calendar years in which a taxpayer claims 
a tax preference beginning January 1, 2018, Washington changed its an- 
nual reporting requirements. This rule addresses how taxpayers taking 
certain tax preferences must file an annual report with the department 
of revenue (department) providing information about their business for 
tax periods through December 31, 2017, only. See WAC 458-20-267 Annual 
tax performance reports for certain tax preferences for the proper way 
to report tax preferences for periods beginning January 1, 2018. 

(a) Definitions. For purposes of this rule the following defini- 
tions apply: 

(i) Person. "Person" has the meaning under RCW 82.04.030 and also 
includes the state and its departments and institutions. 

(ii) Tax preference. As defined under RCW 43.136.021, "tax pref- 
erence" means: 

(A) An exemption, exclusion, or deduction from the base of a 
state tax; a credit against a state tax; a deferral of a state tax; or 
a preferential state tax rate; and 
(B) Includes only the tax preferences requiring a report under 
RCW 82.32.534. 

(b) Annual survey. Taxpayers taking certain tax preferences may 
be required to complete both an annual report and an annual survey. 
For information on the annual survey requirements, refer to RCW 
82.32.585 and WAC 458-20-268. 
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provided by RCW 82.04.260(11) for manufacturers and processors for 
hire of commercial airplanes and component parts on April 1, 2015. By 
April 30, 2016, the 
ing calendar years 2014 and 2015. If the aerospace firm continues to 
claim the B&O tax rate provided by RCW 82.04.260(11) during calendar 
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offices. In Spokane, WA, ABC Airplanes manufactures the brake systems 
for the landing gear. In Vancouver, WA, ABC Airplanes assembles the 
landing gear using the components manufactured in Spokane, WA. If fil- 
ing per manufacturing site, ABC Airplanes must file separate annual 
reports for employment positions at its manufacturing sites in Spokane 
and Vancouver because these are the Washington state locations in 
which manufacturing occurs that supports activities qualifying for a 
tax preference. 

(d) Example 4. Acme Engines, a company manufacturing engine 
parts, conducts manufacturing in five locations in Washington state. 
Acme Engines is reporting tax under the B&O tax rate provided by RCW 
82.04.260 (11) for manufacturers and processors for hire of commercial 
airplanes and component parts. It manufactures FAA certified engine 
parts at its Puyallup, WA location. Acme Engines' four other locations 
manufacture non-FAA certified engine parts. If filing per manufactur- 
ing site, Acme Engines must file an annual report for employment posi- 
tions at its manufacturing site in Puyallup because it is the only lo- 
cation in Washington state in which manufacturing occurs that supports 
activities qualifying for a tax preference. 
(e) Example 5. Tacoma Rivets, with one in-state manufacturing 
site located in Tacoma, WA, manufactures rivets used in manufacturing 
airplanes. Half of the rivets Tacoma Rivets manufactures are FAA cer- 
tified to be used on commercial airplanes. The remaining rivets Tacoma 
Rivets manufactures are not FAA certified and are used on military 
airplanes. Tacoma Rivets is reporting tax on its sales of FAA certi- 
fied rivets under the B&O tax rate provided by RCW 82.04.260(11) for 
manufacturers and processors for hire of commercial airplanes and com- 
ponent parts. If filing per manufacturing site, Tacoma Rivets must 
file an annual report for employment positions at its manufacturing 
site in Tacoma because it is the location in Washington state in which 
manufacturing occurs that supports activities qualifying for a tax 
preference. 
(f) Example 6. Dynamic Aerospace Composites is a company that 
manufactures only FAA certified airplane fuselage materials. Dynamic 
Aerospace Composites conducts activities at three separate locations 
within Kent, WA. Dynamic Aerospace Composites is reporting tax under 
the B&O tax rate provided by RCW 82.04.260(11) for manufacturers and 
processors for hire of commercial airplanes and component parts. If 
filing per manufacturing site, Dynamic Aerospace Composites must file 
separate annual reports for each of its three manufacturing sites. 

(g) Example 7. Worldwide Aerospace, an aerospace company, manu- 
factures wing systems for commercial airplanes in ( (4wernty¥)) 20 loca- 
tions around the world, but none located in Washington state. World- 
wide Aerospace manufactures wing surfaces in San Diego, CA. Worldwide 
Aerospace sells the wing systems to an airplane manufacturer located 
in Moses Lake, WA and is reporting tax on these sales under the B&O 
tax rate provided by RCW 82.04.260(11) for sales, at retail or whole- 
sale, of commercial airplanes, or components of such airplanes, manu- 
factured by that person. Worldwide Aerospace is required to complete 
the annual report for any employment positions in Washington that are 
directly related to the qualifying activity. 

(5) What jobs are included in the annual report? The annual re- 
port covers all full-time, part-time, and temporary jobs in this state 
or, for persons filing as provided in subsection (4) (b) of this rule, 
at the manufacturing site as of December 31st of the calendar year for 
which an applicable tax preference is claimed. Jobs that support non- 
qualifying activities or support both nonqualifying and qualifying ac- 


Certified on 4/26/2023 [ 207 ] WSR Issue 23-09 - Expedited 


ti 
lo 
se 


fa 
th 
Al 
of 
tu 


un 
an 


an 


ru 
in 
tu 


th 
(S 
ti 
du 
fo 


jo 


Labor, 


bi 


employ 
rations of empl 
ions are not 


po 


tions? An employer m 
as a percen 
are employed in full 
tions on December 31 
tax preference is cl 


ee 


es 


vi 
ca 
ction 


(a) 


ted in 


Cc 


uminum's 
i 


(b) 


hey 


(4) (b) 
Example 8. XYZ Al 


tures aluminum in Tacoma, 


ts empl 
ring empl 


Washington State Register, 


Washing 
of 


this rul 


annual report for i 
ions 


oyment posit 


ton state or, 


e€, 
luminum, 


Imi th 


ts Tacoma, 


Issue 23-09 


an aluminum sme] 


uminum 
WA location will 


WSR 23-09-048 


ties for a tax preference are included in the report if the job is 
for persons filing as provided in sub- 
at the manufacturing site. 
L ter company, 
WA. The company is reporting tax un 
e B&O tax rate provided by RCW 82.04.2909 for al 


manu- 

der 

smelters. XYZ 
include all 


is state, including its 


oyment posi 


tions: 
Example 9. AAA Tire Company manufactures tires at one manu- 
WA. The company is reportin 
tax rate provided by RCW 82.04.26 
for hire of commercial airplanes 
tires comprise only 20% 
d are manufactured in a separate building a 
If filing under the method described in subsection 
AAA Tire Company must report all jobs a 


facturing site located in Centralia, 
der the B&O 
d processors 
FAA certified 


O(11) for 


of the products it 


(4) (b) 


and componen 
the manufac 


the manufac 


nonmanufac- 


g tax 
ufacturers 
t parts. 
ufactures 
ring site. 
this 
ring si 


man 


man 
tu 
of 
tu 


te, 


cluding the jobs engaged in the nonqualifying activities of manufac- 


ring non- 


(6) 


FAA cer 


tified tires. 
How is employment detailed in the annual report? Th 
report is organized by employee occupational groups, 


cons 


e annual 
istent with 


e United States Department of Labor's Standard Occupation Codes 


OC) 
on 
ce 
ur 


(a) 


All 


li 


comparable occupa 
levels of aggregat 
Major grou 
Minor grou 
Broad occu 
Detailed occupation. 
s are clus 
report 


occupa 
r groups. 
levels of employmen 
ment benefits a 
SOC System is availabl 
Bureau of 
al report does no 


p? 
P? 
pation; 


tion 


The annual 
t, 


e 


wage 


th 


requir 


manufact 


tional data. 
ion: 


and 


S, 


ics 


ken. 
leaves 
jury duty, 


sit 


receiving wa 
oymen 


names of employees. 

(7) What is total employment? The annual repor 
total number of employees for each SOC major group 

employed on December 31st of 
tax preference is ta 
on authorized 
ty leave, 
s ar 


Total empl 


tary 
ges. 


tered in 
uses the SOC major groups 
and employer-provided health and 
uring si 
le by consulting the Uni 
Labor Statist 


classifica- 


System. The SOC System is a universal occupational 
system used by government agencies and private industries to pro- 
The SOC classifies occupations at 


to one of 


( (twenty-three) ) 


23 ma- 


te. A de 


ted States 
ine at www.bls.gov/s 


onl 


tail the 
retire- 


o de 


tailed description of the 
Depar 


tment of 


oc. The annu- 


t mus 
that a 


vaca 
leave, 


employment. 


state the 
re currently 


the calendar year for which an applicable 
oyment includes employees who are 

of absences such as sick leave, 
mili 


tion, disa- 


regardless of whether those 

Leaves of absences do not include sepa- 
such as layoffs or reductions in force. 
included in total 


Vacant 


(8) What are full-time, part-time, and temporary employment posi- 


S, 


t 1/10 
(a) 


th 


to be treated as ful 
the posit 


tage of to 


ust provide informat 
tal employmen 


on the number 
the SOC major 


ion 
in 


Certified on 4/26/2023 


[ 


208 ] 


of employ- 
group, that 
t posi- 


to the near- 
r a position 
t intend for 
onsecutive 


-time, part-time, or temporary employmen 
st of the calendar year for which an applicable 
aimed. Percentages should be rounded 
of 1% (XX.X%). 
Full-time and part-time employment positions. Fo 
l time or part time, the employer mus 
ion to be filled for at least ( (#+£;-¢we)) 52 c 


WSR Issue 23-09 - Expedited 


Washington State Register, Issue 23-09 WSR 23-09-048 


weeks or ((#wetve)) 12 consecutive months. A full-time position is a 
position that satisfies any one of the following minimum thresholds: 

(i) Works ( (€h+e+;-five)) 35 hours per week for ( (#+€y;-twe)) 52 
consecutive weeks; 

(ii) Works ( (#64e—bundred £+f+;-five)) 455 hours, excluding over- 
time, each quarter for four consecutive quarters; or 

(iii) Works ( (ene thousand eight hundred twenty)) 1,820 hours, 
excluding overtime, during a period of ((twetve)) 12 consecutive 
months. 

A part-time position is a position in which the employee works 
less than the hours required for a full-time position. In some instan- 
ces, an employee may not be required to work the hours required for 
full-time employment because of paid rest and meal breaks, health and 
safety laws, disability laws, shift differentials, or collective bar- 
gaining agreements, but receives wages equivalent to a full-time job. 
If, in the absence of these factors, the employee would be required to 
work the number of hours for a full-time position to receive full-time 
wages, the position should be reported as a full-time employment posi- 
tion. 


(b) Temporary positions. A temporary position is a position that 
is intended to be filled for period of less than ( (#wetve)) 12 consec- 
utive months. Positions in seasonal employment are temporary posi- 
tions. Temporary positions include workers furnished by staffing com- 
panies regardless of the duration of the placement with the person re- 
quired to file the annual report. 

(c) The following facts apply to the examples in (c) of this sub- 
section. National Airplane Inc. manufactures FAA certified navigation 


systems at a manufacturing site located in Tacoma, WA. National Air- 
plane Inc. is claiming all the tax preferences available for manufac- 
turers and processors for hire of commercial airplanes and component 
parts. National Airplane Inc. employs ( (eRe—husdeed)) 100 people. Sev- 


enty-five of the employees work directly in the manufacturing opera- 
tion and are classified as SOC Production Occupations. Five employees 
work in the engineering and design division and are classified as SOC 
Architect and Engineering Occupations. Five employees are sales repre- 
sentatives and are classified as SOC Sales and Related Occupations. 
Five employees are service technicians and are classified as SOC In- 
stallation, Maintenance, and Repair Occupations. Five employees are 
administrative assistants and are classified as SOC Office and Admin- 
istrative Support. Five executives are classified as SOC Management 
Occupations. 
(i) Example 10. Through a college work-study program, National 
Airplane Inc. employs six interns from September through June in its 
engineering department. The interns work ( (4wenty)) 20 hours a week. 
The six interns are reported as temporary employees, and not as part- 
time employees, because the intern positions are intended to be filled 
for a period of less than ((#wetve)) 12 consecutive months. Assuming 
the five employees classified as SOC Architect and Engineering Occupa- 
tions are full-time employees, National Airplane Inc. will report a 
total of ((etever)) 11 employment positions in SOC Architect and Engi- 
neering Occupations with 45% in full-time employment positions and 55% 
in temporary employment positions. 
(ii) Example 11. National Airplane Inc. manufactures navigation 
systems in two shifts of production. The first shift works eight hours 
from 8:00 a.m. to 5:00 p.m. Monday thru Friday. The second shift works 
six hours from 6:00 p.m. to midnight Monday thru Friday. The second 
shift works fewer hours per week (( (#H+*¢¥)) 30 hours) than the first 
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$10.01 an hour to $15.00 an hour; 
$15.01 an hour to $20.00 an hour; 
$20.01 an hour to $30.00 an hour; and 
$30.01 an hour or more. 


Percentages should be rounded to the nearest 1/10th of 1% (XX.X%). For 
purposes of the annual report, wages are measured on December 31st of 
the calendar year for which an applicable tax preference is claimed. 
(b) The following facts apply to the examples in (b) of this sub- 
section. Washington Airplane Inc. manufactures FAA certified naviga- 
tion systems at a manufacturing site located in Tacoma, WA. Washington 
Airplane Inc. is claiming all the tax preferences available for manu- 
facturers and processors for hire of commercial airplanes and compo- 
nent parts. Washington Airplane Inc. employs ( (f+ve—hund‘ed)) 500 peo- 
ple at the manufacturing site, which constitutes its entire work force 
in this state. Four hundred employees engage in activities that are 
classified as SOC Production Occupations. Fifty employees engage in 
activities that are classified as SOC Architect and Engineer Occupa- 
tions. Twenty-five employees ar ngaged in activities classified as 
SOC Management Occupations. Twenty employees ar ngaged in activities 
classified as SOC Office and Administrative Support Occupations. Five 
employees are engaged in activities classified as SOC Sales and Rela- 
ted Occupations. 
(1) Example 15. One hundred employees classified as SOC Produc- 
tion Occupations are paid $12.00 an hour. Two hundred employees clas- 
sified as SOC Production Occupations are paid $17.00 an hour. One hun- 
dred employees classified as SOC Production Occupations are paid 
$25.00 an hour. For SOC Production Occupations, Washington Airplane 
Inc. will report 25% of employment positions are paid $10.01 an hour 
to $15.00 an hour; 50% are paid $15.01 an hour to $20.00 an hour; and 
25% are paid $20.01 an hour to $30.00 an hour. 

(11) Example 16. Ten employees classified as SOC Architect and 
Engineering Occupations are paid an annual salary of $42,000; another 
((€e8)) 10 employees are paid $50,000 annually; and the remaining em- 
ployees are all paid over $70,000 annually. To report wages, the annu- 
al salaries must be converted to hourly amounts by dividing the annual 
salary by 2080 hours. For SOC Architect and Engineering Occupations, 
Washington Airplane Inc. will report 40% of employment positions are 
paid $20.01 an hour to $30.00 an hour and 60% are paid $30.00 an hour 
or more. 

(iii) Example 17. All the employees classified as SOC Sales and 
Related Occupations are sales representatives that are paid on commis- 
Sion. They receive $10.00 commission for each navigation system sold. 
Thr sales representatives sell 2,500 navigation systems during the 
calendar year. Two sales representatives sell 3,500 navigation systems 
during the calendar year and receive a $10,000 bonus for exceeding 
company's sales goals. To report wages, the employee's commissions 
must be converted to hourly amounts by dividing the total commissions 
by 2080 hours. Washington Airplane Inc. will report that 60% of em- 
ployment positions classified as SOC Sales and Related Occupations are 
paid $10.01 an hour to $15.00 an hour. Because bonuses are not inclu- 
ded in wages, Washington Airplane Inc. will report 40% of employment 
positions classified as SOC Sales and Related Occupations are paid 
$15.01 an hour to $20.00 an hour. 

(iv) Example 18. Ten of the employees classified as SOC Office 
and Administrative Support Occupations earn $9.50 an hour. The remain- 
ing ((#en)) 10 employees classified as SOC Office and Administrative 
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Support Occupations earn wages between $10.01 an hour to $15.00 an 
hour. On December 1st, Washington Airplane Inc. announces that effec- 
tive December 15th, all employees classified as SOC Office and Admin- 
istrative Support Occupations will earn wages of at least $10.50 an 
hour, but no more than $15.00 an hour. Because wages are measured on 
December 31st, Washington Airplane Inc. will report 100% of employment 
positions classified as SOC Office and Administrative Support Occupa- 
tions Sales and Related Occupations are paid $10.01 an hour to $15.00 
an hour. 

(11) Reporting workers furnished by staffing companies. For tem- 
porary positions filled by workers that are furnished by staffing com- 
panies, the person filling out the annual report must provide the fol- 
lowing information: 

(a) Total number of staffing company employees furnished by 
staffing companies; 

(b) Top three occupational codes of all staffing company employ- 
ees; and 

(c) Average duration of all staffing company employees. 

(12) What are employer-provided health benefits? For purposes of 
the annual report, "health benefits" means compensation, not paid as 
wages, in the form of a health plan offered by an employer to its em- 
ployees. A health plan that is equally available to employees and the 
general public is not an "emp loyer- provided" health benefit. 

(a) "Dental care services" means services offered or provided by 
health care facilities and health care providers relating to the pre- 
vention, cure, or treatment of illness, injury, or disease of human 
teeth, alveolar process, gums, or jaw. 

(b) "Dental care plan" means a health plan for the purpose of 
providing for its employees or their beneficiaries' dental care serv- 
ices. 


(c) "Health plan" means any plan, fund, or program established, 
maintained, or funded by an employer for the purpose of providing for 
its employees or their beneficiaries, through the purchase of insur- 
ance or otherwise, medical care and dental care services. Health plans 
include any "employ welfare benefit plan" as defined by the Employee 
Retirement Income Security Act (ERISA), any "health plan" or "health 
benefit plan" as defined in RCW 48.43.005, any self-funded multiple 
employer welfare arrangement as defined in RCW 48.125.010, any "quali- 
fied health insurance" as defined in Section 35 of the Internal Reve- 
nue Code, an "Archer MSA" as defined in Section 220 of the Internal 
Revenue Code, a "health savings plan" as defined in Section 223 of the 
Internal Revenue Code, any "health plan" qualifying under Section 213 
of the Internal Revenue Code, governmental plans, and church plans. 

(d) "Medical care services" means services offered or provided by 
health care facilities and health care providers relating to the pre- 
vention, cure, or treatment of illness, injury, or disease. 

(e) "Medical care plan" means a health plan for the purpose of 
providing for its employees or their beneficiaries’ medical care serv- 
ices. 


(13) How are employer-provided health benefits detailed in the 
annual report? The annual report is organized by SOC major group and 
by type of health plan offered to or with enrolled employees on Decem- 
ber 31st of the calendar year for which an applicable tax preference 
is claimed. 

(a) Detail by SOC major group. For each SOC major group, report 
the number of employees, as a percentage of total employment in the 
SOC major group, eligible to participate in an employer-provided medi- 


Certified on 4/26/2023 [ 212 ] WSR Issue 23-09 - Expedited 


Washington State Register, 


Issue 23-09 


cal care plan. 
participa 
periods, tenur 
isting conditions, 


An employee is 


requirements, 


ble" 
care plans. 
(XX.X%). 

(i) 
deed) ) 100 empl 


"a] igible" 
te in a medical care plan provided by the employer. 

minimum work hour requirements, 
and other limitations may prevent an empl 
being eligible for coverage in an employer's medical care pl 
employer provides multiple medical care plans, 
if the employee can currently participate in 
Percentages should be rounded to 


Example 19. On December 31st, 
oyees classified as SOC Produc 


if the employee can currently 
Waiting 

preex- 

oyee from 
an. If an 
employee is "eligi- 
one of the medical 
nearest 1/10th of 


an 


the 


1% 


es has ( (erehe 
tion Occupations. It of- 


Acme Engin 


WSR 23-09-048 


fers th 


all empl 


after w 


(i 


ese empl 


orking 


i) 


oyees 
oyees at the 
( (RtRety) ) 
Engines will report 100% 
provided medical benefits because 
for at least one medical care 
Example 20. Apex Aluminum has 
fied as SOC Transportation and Ma 
whom have worked for Apex Aluminum for over five years. 
ts employees. 


time of 


offers one medical care plan 


90 days. 
of i 


hire. 


ts emp 


to i 


two medical care plans. 


P 


For SOC Production 
loyees are eligibl 
a1] 


Plan A is available to 
lan B is available to employees 
Occupations, 
le for employer 
of its employees are eligible 


terial Moving Occupations, 


plan offered by Acme Engines. 


( (f+£+¥)) 50 employees clas 
all of 
Apex Al 


Employees must work 


Acme 


si- 


uminum 


for 


Apex Aluminum 


On October 1st, 


fied as SOC Tr 
Transportation 
port 83.3% of 
benefits. 


(b) Detai 


for six months to participa 
Apex Aluminum hires ( (#€#) ) 
ansportation and Material 
and Material Moving Occupa 


its employees are eligibl 


1 


tion 


l by type of health plan. 


10 new empl 
Moving Occupations. 


s, Apex Al 


te in the medical care p 


oyees cl 


uminum wi 


lan. 
assi- 
For SOC 

11 
e for employer-provided medical 


Ee = 


The report also requires de- 


tailed information about the types of health plans the employer pro- 


vides. 
report each he 
of the sam 


alth plan separately. 
of health plan as described 


tion, the pers 
(d) of 
The details in 
(1) A des 
self-insured, 
maintenance or 
scription. The 
name(s) of the 
(11) 
health plan, 
site or as o 
nearest 1/10 
(iii) 


th 
th 


typ 


this subsect 


on may consolidate the detail r 
ion by using ranges 
clude: 
cription of the 
fee for service, 
ganization, healt 
report does not requir 
ir health insurance carrier(s). 


type of plan in 


rwis 
of 1% 


reported. 
(XX.XS). 


The number of employees enrolled in 


percentag f 
the manufactur 
rolled" if the 
employer-provi 
nearest 1/1 

(iv) Th 


tto 


Oth of 1% 


mployees eligible 


If an employer has more than one type of health plan, 


If a person offers more 


in (b) (i) 
equired in 


general 


preferred provider organization, 
h savings account, 
a person to disclose th 


OT. OE 


The number of employees eligible to participa 
as a percentage of total employmen 
Percentages should be rou 


t at the 


the heal 


to participate in the h 


ing site or as otherwis 
employee is current 
ded health plan. 
(XX.X%). 


in the heal 


to provide a heal 


th plan. 


average percentag 


th plan or 


ly covered by or parti 
Percentages should be rou 


terms su 


th 
of this 
(b) th 


her gen 


e 


te in the 


nded to 


th plan, 
ealth pl 


reported. An employee is 


it must 

an one 
subsec- 

rough 

to describe the information. 


ch as 


health 


th 


as 


an 


eral de- 


manufacturing 


e 


a 
at 


"en- 


j 


cipating 
nded to 


th 


amounts paid to health carriers or costs incurred by employers to 


self-insure. 
of the entire 


Empl 


oyers are generally legall 
t of the premium for enrol 


COS 


n an 
= 


of premium paid by employees enrolled 
"Premium" means the cost incurred by the employer 
the continuance of a health plan, such as 
y responsible for payment 


led employees, but may re- 


quire enrolled employees to share in the cost of the premium to obtain 


Certified on 4 


/26/2023 P2 d 


WSR Issue 23-09 - Expedited 


Washington State Register, 


coverage. State the amount 
pay to maintain enrollment 
be rounded to the nearest 

(v) If necessary, 
employees. 
employee health 


plan, 


a medical savin 


unknown, an employer must 
the health plan 
health plan by 


plan. 


(vi) Wheth 


and 
plan 

(vil) 
the health plan. 


(c) Medical care plans. 
required for each health plan, 


um cost borne by the employee. 
to a health plan sponsored by an employee organizat 
gs account or health savings account. 
cumstances in which the employee's contribu 
report its average monthly contribu 
by dividing the employer's 
the total number of employees enroll 


er legal spouses, 
unmarried dependent children can obtain coverag 
and if there is an additional premium for such coverage. 

Whether part-time employees are eligible to participate in 


of premium, 


as a percentage, 
under the health plan. 
1/10th of 1% 
the average monthly con 
In some instances, 


For example, 


Issue 23-0 


9 WSR 23-09-048 


(XX.XS). 


employees must 


Percentages should 


the p 


tribution 
employers may make contribution 
but may not be aware of 


rolled 
s to an 


CO en 


stat 


tion 


employers may con 
tion, 


to the health 


rcentage of premi- 
tribute 
or may sponsor 
Under those cir- 
plan is 
tion to 


total monthly costs for the 
led in the health 


registered domestic partners, 


under the health 


point of service cost-sharing for hospital services, 


benefits, 
plan. 

option 
ample, 


In addition to the detailed information 
report the amount of enrolled employee 


prescription drug 


and primary care physician services for each medical care 
If differences exist within a medical care plan, 
to the enrolled employee must be stated in the report. 


the lowest cost 
For ex- 


less if an enrol- 


if employee point of service cost-sharing is 


led employee uses a network of preferred providers, 


of point of service cost-sharing using a preferred provider. 


poin 
cost, a specific dollar 
(i) 
to D 
care providers, 
form of copayments, 


insu 


rance mean an amount 


which is not 


employee is responsible to 


pay the costs associated with treatmen 


amount, 


ealth carriers directly providing 
or health care facilit 
co-insurance, 


pay befor 


or deductibles. 
specified in a medical care pl 
obligation of enrolled employees for a specific medical 


the amount 
Employee 


report 


t of service cost-sharing is generally stated as a percentage of 
or both. 
"Employee point of service cost-sharing" means amounts paid 
medical car 


rvices, health 


S 


(ii) 


ties by enrolled employees in the 
Copayments and co- 


an that is an 
care service 


fully prepaid. A deductible means the amount an enrolled 
the medical care plan begins to 


"Hospital services" means covered in-patient medical care 


services performed in a hospital licensed under chapter 70.41 RCW. 


(iii) 
( (thiet) ) 
retail pharmacy. 
(iv) 


"Prescription drug benefit" means coverage to purchase a 
30-day or less supply of generic prescription drugs from a 


"Primary care provider services" means nonemergency medical 


care services provided in an office setting by the employee's primary 


care provider. 

(d) Dental care plans. 
required for each dental 
each dental care plan must 


plans have an annual dollar maximum benefit. 


lar amount a dental 
services within a specific 


care plan, 


In addition 
the 
be stated in 


the report. 
This is 


to the health plan information 
annual maximum benefit 


for 
Most dental care 
the maximum dol- 


care plan will pay toward the cost of dental care 
benefit period, generally one year. 


The en- 


rolled employee is personally responsible for paying costs above the 


annual maximum. 


(e) 


section. Mosaic Aerospace employs 


Certified on 4/26/2023 


[ 214 ] 


( (eRe—buncdeed) ) 


The following facts apply to the examples in (e) of this sub- 
100 employees and 


WSR Issue 23-09 - Expedited 


Washington State Register, Issue 23-09 WSR 23-09-048 


offers two medical care plans as health benefits to employees at the 
time of hire. Plan A is a managed care plan (HMO). Plan B is a fee for 
service medical care plan. 

(i) Example 21. Forty Mosaic Aerospace employees are enrolled in 
Plan A. It costs Mosaic Aerospace $750 a month for each employee cov- 
ered by Plan A. Enrolled employees must pay $150 each month to partic- 
ipate in Plan A. If an enrolled employee uses its network of physi- 
cians, Plan A will cover 100% of the cost of primary care provider 
services with employees paying a $10.00 copayment per visit. If an en- 
rolled employee uses its network of hospitals, Plan A will cover 100% 
of the cost of hospital services with employees paying a $200 deducti- 
ble. If an enrolled employee does not use a network provider, Plan A 
will cover only 50% of the cost of any service with a $500 employee 
deductible. An enrolled employee must use a network of retail pharma- 
cies to receive any prescription drug benefit. Plan A will cover the 
cost of prescription drugs with enrolled employees paying a $10.00 co- 
payment. If an enrolled employ uses the mail-order pharmacy option 
offered by Plan A, copayment for prescription drug benefits is not re- 
quired. 

Mosaic Aerospace will report Plan A separately as a managed care 
plan. One hundred percent of its employees are eligible to participate 
in Plan A. The percentage of eligible employees enrolled in Plan A is 
40%. The percentage of premium paid by an employee is 20%. Mosaic 
Aerospace will also report that employees have a $10.00 copayment for 
primary care provider services and a $200 deductible for hospital 
services because this is the lowest cost option within Plan A. Mosaic 
Aerospace will report that employees have a $10.00 copayment for pre- 
scription drug benefit. Mosaic Aerospace cannot report that employees 
do not have a prescription drug benefit copayment because "prescrip- 
tion drug benefit" is defined as coverage to purchase a ( (##i¥ty¥)) 30- 
day or less supply of generic prescription drugs from a retail pharma- 
cy, not a mail-order pharmacy. 

(ii) Example 22. Fifty Mosaic Aerospace employees are enrolled in 
Plan B. It costs Mosaic Aerospace $1,000 a month for each employee 
covered by Plan B. Enrolled employees must pay $300 a month to partic- 
ipate in Plan B. Plan B covers 100% of the cost of primary care pro- 
vider services and 100% of the cost of prescription drugs with employ- 
ees paying a $200 annual deductible for each covered service. Plan B 
covers 80% of the cost of hospital services with employees paying a 
$250 annual deductible. 

Mosaic Aerospace will report Plan B separately as a fee for serv- 
ice medical care plan. One hundred percent of its employees are eligi- 
ble to participate in Plan B. The percentage of eligible employees en- 
rolled in Plan B is 50%. The percentage of premium paid by an employee 
is 30%. Mosaic Aerospace will also report that employees have a $200 
annual deductible for both primary care provider services and pre- 
scription drug benefits. Hospital services have a $250 annual deducti- 
ble and 20% co-insurance obligation. 

(iii) Example 23. On December 1st, Mosaic Aerospace acquires Gen- 
eral Aircraft Inc., a company claiming all the tax preferences availa- 
ble for manufacturers and processors for hire of commercial airplanes 
and component parts. General Aircraft Inc. had ((#++)) 50 employees, 
all of whom were retained by Mosaic Aerospace. At General Aircraft 
Inc., employees were offered one managed care plan (HMO) as a benefit. 
The former General Aircraft Inc. employees will retain their current 
managed care plan until the following June when employees would be of- 
fered Mosaic Aerospace benefits. On December 31st, Mosaic Aerospace is 
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employment positions are eligible to participate. Of the employment 
positions eligible to participate, 66.6% are enrolled. 

(III) If Washington Alloys consolidates its detailed information 
about its 401(k) Plans, it will report that 87.5% of its total employ- 
ment positions are eligible to participate in 401(k) Plans. Of the em- 
ployment positions eligible to participate in the 401(k) Plans, 85.7% 
are enrolled. 

(16) Additional reporting for aluminum smelters and electrolytic 
processing businesses. For an aluminum smelter or electrolytic pro- 
cessing business, the annual report must indicate the quantity of 
product produced in this state during the time period covered by the 
report. 

(17) Are annual reports confidential? Except for the additional 
information that the department may request which it deems necessary 
to measure the results of, or to determine eligibility for the tax 
preference, annual reports are not subject to the confidentiality pro- 
visions of RCW 82.32.330 and may be disclosed to the public upon re- 
quest. 

(18) What are the consequences for failing to file a complete an- 
nual report? 

(a) What is a "complete annual report"? An annual report is com- 
plete if: 

(i) The annual report is filed on the form required by this rule 
or in an electronic format as required by law; and 

(ii) The person makes a good faith effort to substantially re- 
spond to all report questions required by this rule. 

Responses such as "varied," "various," or "please contact for in- 
formation" are not considered good faith responses to a question. 

(b) Amounts due for late filing. Except as otherwise provided by 
law, if a person claims a tax preference that requires an annual re- 
port under this rule, but fails to submit a complete report by the due 
dates described in subsection (3) (e) of this section, or any extension 
under RCW 82.32.590, the following amounts are immediately due and 
payable: 

(i) For reports due prior to July 1, 2017, ((eReHund‘ed)) 100 
percent of the amount of the tax preference claimed for the previous 
calendar year. Interest, but not penalties, will be assessed on the 
amounts due at the rate provided for under RCW 82.32.050, retroactive- 
ly to the date the tax preference was claimed, and accruing until the 
taxes for which the tax preference was claimed are repaid. 

(ii) For reports due on or after July 1, 2017: 

(A) Thirty-five percent of the amount of the tax preference 
claimed for the previous calendar year; and 

(B) An additional ( (#+€teen)) 15 percent of the amount of the tax 
preference claimed for the previous calendar year if the person has 
previously been assessed under (b) (ii) of this subsection for failure 
to timely submit a report for the same tax preference. 

(c) Interest and penalties. The department may not assess inter- 
est or penalties on amounts due under (b) (ii) of this subsection. 

(d) Extension for circumstances beyond the control of the taxpay- 
er. If the department finds the failure of a taxpayer to file an annu- 
al report by the due date was the result of circumstances beyond the 
control of the taxpayer, the department will extend the time for fil- 
ing the report. The extension will be for a period of ( (€h+*+y¥)) 30 
days from the date the department issues its written notification to 
the taxpayer that it qualifies for an extension under this rule. The 


H- 
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department may grant additional extensions as it deems proper under 
RCW 82.32.590. 

In determining whether the failure of a taxpayer to file an annu- 
al report by the due date was the result of circumstances beyond the 
control of the taxpayer, the department will apply the provisions in 
WAC 458-20-228 for the waiver or cancellation of penalties when th 
underpayment or untimely payment of any tax was due to circumstances 
beyond the control of the taxpayer. 

(e) One-time only extension. A taxpayer who fails to file an an- 
nual report, as required under this rule, by the due date of the re- 
port is entitled to an extension of the due date. A request for an ex- 
tension under this subsection must be made in writing to the depart- 
ment. 


(i) To qualify for an extension, a taxpayer must have filed all 
annual reports and surveys, if any, due in prior years by their re- 
spective due dates, beginning with annual reports and surveys due in 
the calendar year 2010. 

(ii) The extension is for ( (H+Rety¥)) 90 days from the original 
due date of the annual report. 

(iii) No taxpayer may be granted more than one ( (AR+Ret¥)) 90-day 
extension. 


[Statutory Authority: RCW 82.32.300, 82.01.0600 (2), 82.32.534, 


82.32.585, 82.32590; 82.32.600, 82.32.605, 82.32.607, 82.32.710, 
82.32.790, 82.32.808, 82.04.240, 82.04.2404, 82.04.260, 82.04.2909, 
82.04.426, 82.04.4277, 82.04.4461, 82.04.4463, 82.04.448, 82.04.4481, 
82.04.4483, 82.04.449, 82.08.805, 82.08.965, 82.08.9651, 82.08.970, 
82.08.980, 82.08.986, 82.12.022, 82.12.025651, 82.12.805, 82.12.965, 
82.12.9651, 82.12.970, 82.12.980, 82.16.0421, 82.29A.137, 82.60.070, 
82.63.020, 82.63.045, 82.74.040, 82.74.050, 82.75.040, 82.75.070, 
82.82.020, 82.82.040, 84.36.645, and 84.36.655. WSR 18-13-094, § 
458-20-267A, filed 6/19/18, effective 7/20/18. ] 


AMENDATORY SECTION (Amending WSR 18-13-094, filed 6/19/18, effective 
7/20/18) 


WAC 458-20-268 Annual surveys for certain tax preferences. (1) 
Introduction. Effective for calendar years in which a taxpayer claims 
a tax preference beginning January 1, 2018, Washington changed its an- 
nual reporting requirements. This rule addresses how taxpayers taking 
certain tax preferences must file an annual survey as provided under 
RCW 82.32.585 with the department of revenue (department) providing 
information about their business for tax periods through December 31, 
2017, only. See WAC 458-20-267 Annual tax performance reports for cer- 
tain tax preferences for the proper way to report tax preferences for 
periods beginning January 1, 2018. 
(a) Definitions. For purposes of this rule the following defini- 
tions apply: 

(i) Person. "Person" has the meaning under RCW 82.04.030 and also 
includes the state and its departments and institutions. 

(ii) Tax preference. As defined under RCW 43.136.021, "tax pref- 
erence" means: 

(A) An exemption, exclusion, or deduction from the base of a 
state tax; a credit against a state tax; a deferral of a state tax; or 
a preferential state tax rate; and 


Certified on 4/26/2023 [ 220 ] WSR Issue 23-09 - Expedited 


Washington State Register, Issue 23-09 WSR 23-09-048 


(B) Includes only the tax preferences requiring a survey under 


RCW 82.32.585. 


(b) Annual reports. Taxpayers taking certain tax preferences may 
be required to complete both an annual report and an annual survey. 


For information on the annual report requirements, refer to RCW 


82.32.534 and WAC 458-20-267. 


(c) Examples. This rule includes examples that identify a set of 
facts and then state a conclusion. These examples should only be used 
as a general guide. The department will evaluate each case on its par- 


ticular facts and circumstances. 


(2) Tax preferences requiring an annual survey. Taxpayers may re- 


fer to the department's website at dor.wa.gov for the "Annual Tax In- 
centive Survey for Preferential Tax Rates/Credits/Exemptions/Deferrals 
Worksheet." This worksheet lists tax preferences that require an annu- 
al survey. Taxpayers may also contact the telephone information center 
file an 


( (800-647-7706) ) 360-705-6705 to determine whether they must 
annual survey. 
(3) How to file annual surveys. 


(a) Electronic filing. Surveys must be filed electronically un- 
less the department waives this requirement upon a showing of good 


cause. A survey is filed electronically when the department 


ing through their department "My Account" at dor.wa.gov. 


receives 


the survey in an electronic format. A person accesses electronic fil- 


(b) Required paper form. If the department waives the electronic 


filing requirement for a person that shows good cause, that person 
must use the annual survey form developed by the department unless 


that person obtains prior written approval from the departme 
an annual survey in an alternative format. 


would like a paper copy of the survey may obtain the annual 


360-705-6705, or by contacting the department at: 


Attn: Tax Incentive Team 
Taxpayer Account Administration 
Department of Revenue 

Post Office Box 47476 

Olympia, WA 98504-7476 


nt 


to file 


(c) How to obtain the form. Persons who have received a waiver of 
the electronic filing requirement from the department or who otherwise 


survey 


form from the department's website at dor.wa.gov. It may also be ob- 
tained by calling the telephone information center at ( (806-647-7766) ) 


(d) Special requirement for persons who did not file an annual 
survey during the previous calendar year. If a person is a first-time 
filer or otherwise did not file an annual survey with the department 
during the previous calendar year, the survey must include information 


on employment, wages, and employer-provided health and retirement ben- 


efits for the two calendar years immediately preceding the d 
the survey. 
(e) Due date of annual survey. Every person claiming a 
erence that requires a survey under RCW 82.32.585 must file 
annually with the department in the year following the calen 
in which the person becomes eligible to claim the tax prefer 


tax 
the 
dar 


ue date of 


due date for filing the survey is as follows: 
(i) April 30th for surveys due prior to 2017. 
(ii) May 31st for surveys due in 2017 or 2018. 


nc 


(iii) If the tax preference is a deferral of tax, the first sur- 
vey must be filed by April 30th (if prior to 2017) or by May 31st (if 
in 2017) of the calendar year following the calendar year in which the 


Certified on 4/26/2023 [ 221 ] WSR Issue 23-09 - Expedited 


Washington State Register, Issue 23-09 WSR 23-09-048 


investment project is certified by the department as operationally 
complete. Thereafter, a survey must also be filed for each of the sev- 
en succeeding calendar years by April 30th (if prior to 2017) or by 
May 31st (if in 2017), or a tax performance report for tax preferences 
claimed in tax reporting periods in 2018 and after. 

(£) Due date extensions. The department may extend the due date 
for filing annual surveys as provided in subsection (11) of this rule. 

(g) Example 1. Advanced Computing, Inc. qualified for the B&O tax 
credit provided by RCW 82.04.4452 and applied it against taxes due in 
calendar year 2014. Advanced Computing filed an annual survey in March 
2014 for credit claimed under RCW 82.04.4452 in 2013. Advanced Comput- 
ing must electronically file an annual survey with the department by 
April 30, 2015, for credits taken in calendar year 2014. The tax pref- 
erence in this example expired January 1, 2015. 

(h) Example 2. In 2011, Biotechnology, Inc. applied for and re- 
ceived a sales and use tax deferral under chapter 82.63 RCW for an el- 
igible investment project in qualified research and development. The 
investment project was operationally complete in 2012. Biotechnology 
filed an annual survey on April 30, 2013, for the sales and use tax 
deferral under chapter 82.63 RCW. Surveys are due from Biotechnology 
by April 30th each year through 2016 and by May 31st in 2017 and 2018, 
with tax performance reports due in 2019 through May 31, 2020. 

(i) Example 3. Advanced Materials, Inc., a new business in 2014, 
has been conducting manufacturing activities in a building leased from 
Property Management Services. Property Management Services is a recip- 
ient of a deferral under chapter 82.60 RCW, and the department certi- 
fied the building as operationally complete in 2014. To pass on the 
entire economic benefit of the deferral, Property Management Services 
charges Advanced Materials $5,000 less in rent each year. Advanced Ma- 
terials is a first-time filer of annual surveys. Advanced Materials 
must file its annual survey with the department covering the 2014 cal- 
endar year by April 30, 2015. Surveys are due from Advanced Materials 
by April 30th for 2016 and by May 31st for 2017, with annual tax per- 
formance reports due in 2018 through May 31, 2022. 

(j) Example 4. Fruit Canning, Inc. claims the B&O tax exemption 
provided in RCW 82.04.4266 for the canning of fruit in 2015. Fruit 
Canning is a first-time filer of annual surveys. Fruit Canning must 
file an annual survey with the department by April 30, 2016, covering 
calendar years 2014 and 2015. If Fruit Canning claims the B&O tax ex- 
emption during subsequent years, it must file an annual survey by May 
31st in 2017 and 2018, and an annual tax performance report by May 
31st in 2019 and each subsequent year. 

(4) What information does the annual survey require? The annual 
survey requires the following: 

(a) Amount of tax deferred, the amount of B&O tax exempted, the 
amount of B&O tax credit taken, or the amount of B&O tax reduced under 
the preferential rate; 

(b) For taxpayers claiming the tax deferral under chapter 82.60 
or 82.63 RCW: 

(i) The number of new products or research projects by general 
classification; and 

(ii) The number of trademarks, patents, and copyrights associated 
with activities at the investment project; 

(c) For taxpayers claiming the B&O tax credit under RCW 
82.04.4452: 

(i) The qualified research and development expenditures during 
the calendar year for which the credit was claimed; 


~ 
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ceive their current wage, the position must be reported as a full-time 
employment position. 

(b) Temporary positions. There are two types of temporary posi- 
tions. 
(1) Employees of the person required to complete the survey. In 
the case of a temporary employee directly employed by the person re- 
quired to complete the survey, a temporary position is a position in- 
tended to be filled for a period of less than ( (#+£¢;-we)) 52 consec- 
utive weeks or ((#wetve)) 12 consecutive months. For example, seasonal 
employment positions are temporary positions. These temporary posi- 
tions must be included in the information required in subsections (5), 
(8), and (9) of this rule. 
(11) Workers furnished by staffing companies. A temporary posi- 
tion also includes a position filled by a worker furnished by a staff- 
ing company, regardless of the duration of the placement. These tempo- 
rary positions must be included in the information required in subsec- 
tions (5), (8), and (9) of this rule. In addition, the person filling 
out the annual survey must provide the following additional informa- 
tion: 


(A) Total number of staffing company employees furnished by 
staffing companies; 

(B) Top three occupational codes of all staffing company employ- 
ees; and 

(C) Average duration of all staffing company employees. 

(c) The following facts apply to the examples in (c) (i) through 
(vi) of this subsection. Worldwide Materials, Inc. is a developer of 
materials used in manufacturing electronic devices. Worldwide Materi- 
als receives a deferral of taxes under chapter 82.60 RCW for sales and 
use taxes on an eligible investment project in a high unemployment 
county. Worldwide Materials has ((ene—hurndeed)) 100 employees. 
(i) Example 13. On December 31st, Worldwide Materials has five 
employees on workers' compensation leave. At the time of the work-re- 
lated injuries, the employees worked ( (fe*t¥)) 40 hours a week and 
wer xpected to work for ( (#+£;-twe)) 52 consecutive weeks. World- 
wide Materials must report these employees as being employed ina 
full-time position. Although the five employees are not currently 
working, they are on workers' compensation leave and Worldwide Materi- 
als had intended for the full-time positions to be filled for at least 
( (#+£6;-ewe)) 52 consecutive weeks. 
(ii) Example 14. In September, Worldwide Materials hires two em- 
ployees on a full-time basis for a two-year project to design compo- 
site materials to be used in a new airplane model. Because the posi- 
tion is intended to be filled for a period exceeding ( (twetve)) 12 
consecutive months, Worldwide Materials must report these positions as 
full-time positions. 
(iii) Example 15. Worldwide Materials has two employees who clean 
laboratories during the evenings. The employees regularly work 5:00 
p.m. to 11:00 p.m., Monday through Friday, ( (#+€;-+we)) 52 weeks a 
year. Because th mployees work less than ( (€h+ety-five)) 35 hours a 
week, the employment positions are reported as part-time positions. 

(iv) Example 16. On November 1st, a Worldwide Materials engineer 
begins ((#wetve)) 12 weeks of family and medical leave. Th ngineer 
was expected to work ( (£e*€¥)) 40 hours a week for ( (£+£y-#we)) 52 
consecutive weeks. While th ngineer is on leave, Worldwide Materials 
hires a staffing company to furnish a worker to complete the engi- 
neer's projects. Worldwide Materials must report the engineer as a 
full-time position on the annual survey. Worldwide Materials must also 
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report the worker furnished by the staffing company as a temporary em- 
ployment position and include the information as required in (b) of 


this subsection. 


(v) Example 17. Worldwide Materials allows three of its research 
employees to work on specific projects with a flexible schedule. Thes 


employees are not required to work a set amount 


but are expected to work ( (€wetve)) 12 con 


ployees who are required to work a set sch 


of hours each week, 


secutive months. The three 
research employees are paid a comparable wage as other research em- 


edule 


of ((fexty)) 40 hours 


a week. Although the thr research employees may work fewer hours, 

er research employees work- 
ing ((#6*¥)) 40 hours a week. Worldwide Materials must report these 
s, because each position is 


they are receiving comparable wages as oth 


positions as full-time employment position 


has a 


equivalent to a full-time employment position. 
(vi) Example 18. Worldwide Materials 
and hires ((#e8)) 10 employees for the mon 


remainder of the year. As of December 31st, 


large order to fulfill 


ths of June and July. Five 
of the employees leave at the end of July. Worldwide Materials decides 
to have the remaining five employees work on an on-call basis for the 


three of the employees are 


working for Worldwide Materials on an on-call basis. Worldwide Materi- 
als must report three temporary employment positions on the annual 
survey and include these positions in the information required in sub- 


sections (5), (8), and (9) of this rule. 


(8) What are wages? For the purposes of the annual survey, "wa- 


ges" means compensation paid to an individual for personal services, 
whether denominated as wages, salary, commission, or otherwise as re- 
ported on the W-2 forms of employees. Stock options granted as compen- 
sation to employees are wages to the extent they are reported on the 
W-2 forms of the employees and are taken as a deduction for federal 
income tax purposes by the employer. The compensation of a proprietor 
or a partner is determined in one of two ways: 


(a) If there is net income for federal income tax purposes, the 
amount reported subject to self-employment tax is the compensation. 
(b) If there is no net income for federal income tax purposes, 


reasonable cash withdrawals or cash advances is the compensation. 

(9) What are employer-provided benefits? The annual survey re- 
quires persons to report the number of employees that have employer- 
provided medical, dental, and retirement benefits, by each of the wage 


bands. An employee has employer-provided medical, dental, and retire- 
ment benefits if the employee is currently eligible to participate or 


receive the benefit. A benefit 
dental, and retirement benefit 
lishment or administration of the benefit. 


A ben 
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efit that is equally 
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the purchase of insurance or otherwise, medical and/or dental care 


services. 
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employer for the pur- 
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(A) "Employ welfare benefit plan" as defined by the Employee 


Retirement Income Security Act (ERISA); 


(B) "Health plan" or "health benefit plan" as defined in RCW 


48.43.005; 
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(ii) Example 20. Medical Resource does not offer medical benefits 
to the employees of the staffing company. However, ( (4wenty-five)) 25 
of these workers have enrolled in a health plan through the staffing 
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(11) What are the consequences for failing to timely file a com- 
plete annual survey? 
(a) What is a "complete annual survey"? An annual survey is com- 


plete if: 


(i) The annual survey is filed on the form required by this rule 


or in an electronic format as required by law; and 


(ii) The person makes a good faith effort to substantially re- 


spond to all survey questions required by this rule. 


Responses such as "various," or "please contact for in- 


"varied," 


formation" are not considered good faith responses to a question. 
(b) Amounts due for late filing. Unless the tax preference is a 
tax, as described in (c) of this subsection, or as other- 


deferral of 


wise provided by law, 
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percent of the amount of the tax preference claimed for the previous 
calendar year. Interest, but no 
at the rate provided for under RCW 82.32.050, retroactive- 
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tension under this subsection must be made in writing to the depart- 
ment. 

(i) To qualify for an extension, a taxpayer must have filed all 
annual reports and surveys, if any, due in prior years by their re- 
spective due dates, beginning with annual reports and surveys due in 
the calendar year 2010. 

(ii) The extension is for ( (H+Ret¥)) 90 days from the original 
due date of the annual survey. 

(iii) No taxpayer may be granted more than one ( (AR+Ret¥)) 90-day 
extension. 


[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.32.534, 
82 32 u8 Iy 802e I0 82432600) G23260782 r2 607; 82532. L 
0O, 82.32.808, 82.04.240, 82.04.2404, 82.04.260, 82.04.2909, 
6, 82.04.4277, 82.04.4461, 82.04.4463, 82.04.448, 82.04.4481, 
83, 82.04.449, 8208 80y 82.08.965, 82.08.9651, 8208970; 
.08.980, 82.08.986, 82.12.022, 82.12.025651, 82.12.805, 82.12.965, 
82.12.9651, 82.12.9700, 82.12.980, 82.16.0421, 82.29A.137, 82.60.0700, 
6 


, 82.63.045, 82.74.0040, 82.74.050, 82.75.040, 82.75.070, 
, 82.82.040, 84.36.645, and 84.36.655. WSR 18-13-094, S 
8, filed 6/19/18, effective 7/20/18. Statutory Authority: RCW 
and 82.01.060(2). WSR 17-09-086, § 458-20-268, filed 
4/19/17, effective 5/20/17; WSR 16-12-072, § 458-20-268, filed 
5/27/16, effective 6/27/16. Statutory Authority: RCW 82.32.300, 
82.01.060(2), 82.32.585, 82.32.605, 82.32.607, 82.32.808, 43.136.057, 
43.136.058, 82. 04.2404, 82.04.294, 82.08.025651, 82.08.956, 
82.08.9651, 82.12.025651, 82.12.956, and 82.12.9651. WSR 15-04-002, § 
458-20-268, filed 1/21/15, effective 2/21/15. Statutory Authority: RCW 
82.32.300, 82.01.060(2), 82.32.600 and 82.32.585. WSR 14-14-033, § 
458-20-268, filed 6/24/14, effective 7/25/14. Statutory Authority: RCW 
82.32.300 and 82.01.060(2). WSR 10-22-087, § 458-20-268, filed 
11/1/10, effective 12/2/10; WSR 10-10-038, § 458-20-268, filed 
4/27/10, effective 5/28/10; WSR 07-02-074, § 458-20-268, filed 
12/29/06, effective 1/29/07.] 


AMENDATORY SECTION (Amending WSR 15-15-157, filed 7/21/15, effective 
8/21/15) 


WAC 458-20-278 Returned goods, defective goods—Motor vehicle 
lemon law. (1) Introduction. This rule explains how sellers should 
report business and occupation (B&O) tax and retail sales tax when 
goods are returned and refunds or credits are granted. 

(a) Contract of sale. Generally, when a contract of sale is made 
subject to cancellation at the option of one of the parties or to re- 
vision in the event the goods sold are defective, the gross proceeds 
actually derived from the contract and the selling price are deter- 
mined by the transaction as finally completed. 

(b) Examples. The examples in this rule identify a number of 
facts and then state a conclusion. These examples should be used only 
as a general guide. The tax results of other situations must be deter- 
mined after a review of all facts and circumstances. 

(2) Returned goods. When sales are mad ither upon approval or 
upon a sale or return basis, and the buyer returns the property pur- 
chased and th ntire selling price is refunded or credited to the 
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refunds Bob 
may subtrac 


ting B&O tax 


the purchase 


$60.00 from 


pleting his excise tax return. 


(b) Bob 
credit of $6 
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ences to osteopathic physicians' 
246-853-640, 
The board of osteopat 
(department) 


246-853-300, 
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the departmen 
eral rule sec 
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ges to WAC 246-853-290, 
246-853-750, 


An 
posing chan 
246-853-640, 


246-853-630, 
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DEPARTMENT OF HEALTH 
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assistants; 


tifying Information: 
WAC 246-853-290, 
246-853-750, 
(board) 
are proposing amendments to sev- 


246-853-662, 
thic medicine and surgery 


ue 23-09 


(Board of Osteopathic Medicine and Surgery) 
[Filed April 18, 


+] 


Laws of 2020). 


246-853-662, 


erences to os 


will remove obsole 


changes. 
Reasons 
moved regulat 


in 


teopa 


response to the repeal 
as required by SHB 2378 Physician 


thic physicians! 
te language and align 
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Its Anticipat 


tions to remove references to osteopathic physicians' 
of chapters 246-854 and 246-855 WAC 
ts—Various provisions 


ted Effects, 


The board and 
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the rules with 


246-853-630, 
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Removing refer- 


and 
and 


as- 


Including 
the department are pro- 
246-853-300, 


and 246-853-990 to remove ref- 


. The proposed amendments 


recent statute 


Supporting Proposal: SHB 2378 (chapter 80, Laws of 2020) 
ory authority for all physicians' assistants to the Wash- 
iminated the osteopathic physicians' 


gton medical commission and el 


assistant and osteopathic physicians' acupuncture assistants. All os- 
teopathic physicians' assistant licenses were converted to physician 
assistant licenses as of July 1, 2022. These amendments remove the 
outdated language referencing a credential that no longer exists. 

Statutory Authority for Adoption: SHB 2378 (chapter 80, Laws of 
2020). 

Statute Being Implemented: SHB 2378 (chapter 80, Laws of 2020). 

Rule is not necessitated by federal law, federal or state court 
decision. 

Name of Proponent: Department of health and Washington state 


board of osteopathic medicine and surgery, 


governmental. 


Name of Agency Personnel Responsible for Drafting: Becky McElhi- 
el Road S.E., Tumwater, WA 98501, 360-236-4766; Implemen- 
forcement: James Chaney, 111 Israel Road S.E., Tumwater, 
-236-2831. 


Agency Comments or Recommendations, 
Implementation, Enforcement, and Fiscal Matters: None. 
llowing criteria to use the expedited 
les: 


ney, 111 Isra 
tation and En 
WA 98501, 360 
guage, 


This notice meets the fo 
adoption process for these r 
Corrects typographical errors, 


u 


clarifies language of a rule without 
Explanation of the Reason the Agency Believes the Expedited Rule- 


Making Process is Appropriate: SHB 2378 (chapter 80, 


if any, 


as to Statutory Lan- 


makes address or name changes, 
t changing its effect. 


ona 


moved regulatory authority for all physicians 


ington medical commission and eliminated the osteopat 
t and osteopat 
teopathic physicians’ 


assistan 


assistant lic 


outdated credentials 
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THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Becky McEl- 
hiney, Department of Health, P.O. Box 47852, Tumwater, WA 98504-7852, 
phone 360-236-4766, fax 360-236-2901, email https:// 
fortress.wa.gov/doh/policyreview, AND RECEIVED BY June 20, 2023. 


April 18, 2023 

U. James Chaney 

Executive Director 

and Kristin Peterson, JD 
Chief of Policy 

for Umair A. Shah MD, MPH 
secretary 


OTS-4221.4 


AMENDATORY SECTION (Amending WSR 91-10-043, filed 4/25/91, effective 
5/26/91) 


WAC 246-853-290 Intent. It is the intent of the legislature 
that the board of osteopathic medicine and surgery seek ways to iden- 
tify and support the rehabilitation of osteopathic physicians and sur- 
geons ( (and estecpathic—physicianassistants)) where practice or com- 
petency may be impaired due to the abuse of drugs or alcohol. The leg- 
islature intends that these practitioners be treated so that they can 
return to or continue to practice osteopathic medicine and surgery in 
a way which safeguards the public. The legislature specifically in- 
tends that the board of osteopathic medicine and surgery establish an 
alternate program to the traditional administrative proceedings 
against osteopathic physicians and surgeons ( (ame estecpathic—physi- 
eton—assistants)). 

In lieu of disciplinary action under RCW 18.130.160 and if the 
board of osteopathic medicine and surgery determines that the unpro- 
fessional conduct may be the result of substance abuse, the board may 
refer the registrant/licensee to a voluntary substance abuse monitor- 
ing program approved by the board. 


<~ 


[Statutory Authority: RCW 18.57.005 and 18.130.175. WSR 91-10-043 (Or- 
der 159B), § 246-853-290, filed 4/25/91, effective 5/26/91.] 


AMENDATORY SECTION (Amending WSR 91-10-043, filed 4/25/91, effective 
5/26/91) 


WAC 246-853-300 Definitions used relative to substance abuse 
monitoring. (1) "Approved substance abuse monitoring program" or "ap- 
proved monitoring program" is a program the board has determined meets 
the requirements of the law and rules established by the board, ac- 
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Washington State Register, 


cording to the Washington Administrative Code, 
contract with osteopathic practitioners who 
lems. 
ance of the osteopathic prac 
by the board. Substance abuse moni 
tion and/or treatment to participat 
(2) “Impaired osteopa 
physician and surgeon 


unable to practice osteopa 
skill, competence, 
ness, the aging process, 
physical condition. 
(3) "Contract" 
the recovering osteopa 
program wherein the osteopa 
the monitoring program and 


(4) 
bureau of al 
services as 

(5) 
gressive ill 
to a degree 
trant/licensee, 
services), legal, 
(6) 
including al 


financial, 


cohol. 


is a comprehensive, 
thic practitioner and the approved monitoring 
thic practitioner consents to comply with 
the required components for the osteopa 
practitioner's recovery activity. 
"Approved treatment facility" 
cohol and substance abuse, 
specified in RCW 18.130.175. 
"Chemical dependence/subs 
ness which involves the use of alcohol 
that it interferes in 
as manifested by health, 


"Drug" means a chemical subs 


(7) "Aftercare" means tha 
ment that provides the osteopa 
practitioner's family with group, or 
sions, discussions with other families, 


tion in self-help groups, 
program staff. 
(8) 


support the recovery of its 
set 


pants may safely discuss drug diversion, 
and other professional issues related to recovery. 
uch as Alcoholics Anonymous, 


work, 

(9) "Twelve-step groups" 
Narcotics Anonymous, 

(10) "Random drug screens" are 


presence of drugs of abuse in body fl 
regular intervals not known in advance by 
ection of the body fluids must be observed by a treatment or 

her board or monitoring program-approved 


coll 


health care professional or ot 
observer. 

(11) "Recovering" means 
practitioner is in compl 


and ongoing cont 


"Practitioner support group" 
titioners and/or other health care professionals meeting regularly to 
The group provides a confident 
ting with a trained and experienced facilitator in which partici- 
licensure issues, 


members. 


are groups s 
and similar organizations. 


is a 


t period of time after intensive 
thic practitioner and the osteopathic 
individualized counseling ses- 
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the functional 
family, 
or emotional problems. 

tance alone or in combination, 
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which enters into a 
have substance abuse prob- 


The approved substance abuse monitoring program oversees compli- 
tioner's recovery activities as required 
toring programs may provide evalua- 
ing osteopathic practitioners. 

thic practitioner" means an osteopathic 


( (ex—an-estecpathic—physician—assistané£) ) 


who is 


thic medicine and surgery with judgment, 
or safety due to chemical 
loss of motor skill 


dependence, mental ill- 
S, or any other mental or 


ment between 


thic 


facility approved by the 


department of social and health 


tance abuse" means a chronic pro- 


and/or other drugs 
life of the regis- 
job (professional 


treat- 


is a group of osteopa 


ongoing contact and participa- 
inued support of 


creacment 


thic prac- 


ial 


return to 


tha 
iance wi 


laboratory tests to detect the 
uids which are performed at ir- 
the person to be tested. The 


t a chemically dependent osteopathic 


th a treatment plan of rehabilitation 


in accordance with criteria established by an approved treatment fa- 
cility and an approved substance abuse monitoring program. 
(12) "Rehabilitation" means the process of restoring a chemically 


dependent osteopathic practitioner to a level of professional perform- 


ance consistent wi 
(13) "Reinstatement" 
teopathic practi 
pathic medicine and surgery. 
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filed 4/25/91, 
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AMENDATORY SECTION 
3/7720) 


S 246-853- 


300, 


(Amending WSR 20-09-025, 
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WSR 
effective 5/26 
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91-10-043 (Or- 
/91.] 
0, effective 


WAC 246-853-630 Use of laser, light, radiofrequency, and plasma 


devices as applied to the skin. (1) For the purposes of this section, 
laser, light, radiofrequency, and plasma (LLRP) devices are medical 
devices that: 

(a) Use a laser, noncoherent light, intense pulsed light, radio- 
frequency, or plasma to topically penetrate skin and alter human tis- 
sue, or use high frequency ultrasound or other technologies to deliver 
energy to or through the skin; and 

(b) Are classified by the federal Food and Drug Administration as 
prescriptive devices. 


(2) 
deformities, 
an LLRP device is 
18.57.0011. 
as visual 


impairment, 


Because an LLRP device is used to treat 
and other physical conditions in human 
the practice of osteopat 
The use of an LLRP device can 


blindness, 


inflammation, 


diseas 
bel 
in 

urn 


result 


b S, 


pigmentation and hyperpigmentation. 


(3) 


or alter human tissue for a purpose other than those in subsection 
this section constitutes surgery and is outside the scope of 


of 
section. 


OSTEOPATHIC PHYSICIAN RESPONSIBILITIES 


(4) 
physics, safety, 
such a device, 
used. 


(5) 


An osteopathic physician m 
and techniques of 


An osteopathic physician m 
ance with standard medical practice. 


ust be appropriately 


Prior to au 


(6) 


examination, 
treatment, 


thorizing 
pathic physician must take a history, 
make an appropria 
obtain the patient's informed consent 
the patient that a nonphysician may operate the device), 


te diagnosis, 


€, 
ngs, 


treatment with an LLRP device, 


injuries, 
the use of 
thic medicine under RCW 
complications such 
scarring, 


hypo- 


Use of medical devices using any form of energy to penetrate 


(1) 
this 


trained in the 
using LLRP devices prior to using 

and must remain competent for as long as the device is 
ust use an LLRP device in accord- 


an osteo- 
perform an appropriate physical 
recommend appropriate 
(including informing 
provide in- 


structions for emergency and follow-up care, and prepare an appropri- 
ate medical record. 

(7) Regardless of who performs LLRP device treatment, the osteo- 
pathic physician is ultimately responsible for the safety of the pa- 
tient. 

(8) Regardless of who performs LLRP device treatment, the osteo- 
pathic physician is responsible for assuring that each treatment is 
documented in the patient's medical record. 

(9) The osteopathic physician must ensure that there is a quality 
assurance program for the facility at which LLRP device procedures are 
performed regarding the selection and treatment of patients. An appro- 


priate quality assurance program shall 
A mechanism to identify compl 
of treatment and to determine their ca 


(a) 
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tten protocols; 
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IC PHYSICIAN DELEGATION OF LLRP TREATMENT 


) through (9) 
O a properly trained and 


ice, 
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A mechanism by which the findings of the quali 
program are reviewed and incorporated into future protocol 
of this section and osteopathic physician super- 


e treatment in no way involves surgery as that 
the practice of osteopathic medicine; 


ch delegated us 
e of practice; 
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to review the adherence of supervised professio- 


ty assurance 
Ls required 


going training to maintain and improve the quality of 


treating professionals. 


An osteopathic physician who meets the requirements in sub- 
of this section may delegate an LLRP device 
licensed professional, 
the use of a prescrip 
provided all the following conditions are met: 

term is un- 


whose li- 


tive LLRP 


falls within the supervised professional's 


e LLRP device is not used on the globe of the eye; 
osteopathic physician has a written office protocol for 


supervised professional to follow in using 


the LLRP device. 


A 


written office protocol must include at a minimum the following: 


medical dev 
(a) Th 
derstood in 
(b) Su 
lawful scop 
(c) Th 
(d) An 
th 
(i) Th 


ized 
procedure; 
(ii) 


A statement of 


e identity of 


the activities, 


the supervi 
delegated p 
(iii) 


sed professional must 
ursuant to this rule; 


ness of tre 
(iv) I 


Selection criteria to screen patients for 


atments; 


the individual osteopati 
to use the LLRP device and responsible for the delegation of the 


decision crit 
follow when performing procedures 


teria, 


thic physician author- 


and plan 


the appropriate- 


dentification of devices and settings to be used for pa- 


tients who 
(v) Me 
maintained; 
(vi) 
complicatio 
(vii) 
the supervi 


A description of 


meet selection criteria; 


thods by which the specified devic 


ns, serious inj 
A statement of 


ury, or emergencies; 
the activities, 
shall 


procedures, 
plan for co 
physician c 


sed professional 


is to be operated and 


and 


decision criteria, 
follow when performing delegated 


appropriate care and follow-up for common 


and plan 
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(e) The supervised professional has appropriate training includ- 
ing, but not limited to: 

(i) Application techniques of each LLRP device; 

(ii) Cutaneous medicine; 

(iii) Indications and contraindications for such procedures; 

(iv) Preprocedural and postprocedural care; 

(v) Potential complications; and 

(vi) Infectious disease control involved with each treatment. 

(£) The delegating osteopathic physician ensures that 


vised profe 
written off 
judgment wh 

(g) Th 
ate premise 
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treat complications, provide consultation, or resolve problems, if in- 
dicated. The supervised professional may complete the initial treat- 
ment if the physician is called away to attend to an emergency; 

(h) Existing patients with an established treatment plan may con- 
tinue to receive care during temporary absences of the delegating os- 
teopathic physician provided there is a local back-up physician, li- 
censed under chapter 18.57 or 18.71 RCW, who satisfies the require- 
ments of subsection (4) of this section. The local back-up physician 
must agree in writing to treat complications, provide consultation or 
resolve problems if medically indicated. In case of an emergency the 
delegating osteopathic physician or a back-up physician shall be 
reachable by phone and able to see the patient within ( (ste¥)) 60 mi- 
nutes. 


[Statutory Authority: RCW 18.57.005, 18.130.050, and 18.340.020. WSR 
20-09-025, § 246-853-630, filed 4/6/20, effective 5/7/20. Statutory 
Authority: RCW 18.57.005, 18.57A.020, and 18.130.250. WSR 15-16-085, § 
246-853-630, filed 7/31/15, effective 8/31/15. Statutory Authority: 
RCW 18.57.005, 18.57A.020, 18.130.050. WSR 08-20-125, § 246-853-630, 
filed 10/1/08, effective 11/1/08.] 


AMENDATORY SECTION (Amending WSR 11-08-024, filed 3/31/11, effective 
SALL) 


WAC 246-853-640 Nonsurgical medical cosmetic procedures. (1) 
The purpose of this rule is to set forth the duties and responsibili- 
ties of an osteopathic physician who delegates the injection of medi- 
cations or substances for cosmetic purposes or the use of prescription 
devices for cosmetic purposes. These procedures can result in compli- 
cations such as visual impairment, blindness, inflammation, burns, 
scarring, disfiguration, hypopigmentation and hyperpigmentation. The 
performance of these procedures is the practice of osteopathic medi- 
cine under RCW 18.57.001 (4). 

(2) This rule does not apply to: 

(a) Surgery; 

(b) The use of prescription lasers, noncoherent light, intense 
pulsed light, radiofrequency, or plasma as applied to the skin. This 
is covered in WAC 246-853-630 ( (and 246-854-226) ); 

(c) The practice of a profession by a licensed health care pro- 
fessional under methods or means within the scope of practice permit- 
ted by such license; 

(d) The use of nonprescription devices; and 

(e) Intravenous therapy. 

(3) Definitions. These definitions apply throughout this section 
unless the context clearly requires otherwise. 

(a) "Nonsurgical medical cosmetic procedure" means a procedure or 
treatment that involves the injection of a medication or substance for 
cosmetic purposes, or the use of a prescription device for cosmetic 
purposes. 

(b) "Osteopathic physician" means an individual licensed under 
chapter 18.57 RCW. 
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"Prescription device" means a device that the federal Food 
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can be sold only to persons with prescriptive authority in the state 
in which they reside. 
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(5) Prior to authorizing a nonsurgical medical cosmetic proce- 
dure, an osteopathic physician must: 

(a) Take a history; 

(b) Perform an appropriate physical examination; 

(c) Make an appropriate diagnosis; 

(d) Recommend appropriate treatment; 

(e) Obtain the patient's informed consent; 

(f) Provide instructions for emergency and follow-up care; and 

(g) Prepare an appropriate medical record. 

(6) Regardless of who performs the nonsurgical medical cosmetic 
procedure, the osteopathic physician is ultimately responsible for the 
safety of the patient. 

(7) Regardless of who performs the nonsurgical medical cosmetic 
procedure, the osteopathic physician is responsible for ensuring that 
each treatment is documented in the patient's medical record. 

(8) The osteopathic physician must ensure that there is a quality 
assurance program for the facility at which nonsurgical medical cos- 
metic procedures are performed regarding the selection and treatment 
of patients. An appropriate quality assurance program must include the 


following: 

(a) A mechanism to identify complicat 
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(b) The osteopathic physician delegates procedures that are with- 
in the delegate's lawful scope of practice; 

(c) The delegate has appropriate training in, at a minimum: 

) Techniques for each procedure; 

i) Cutaneous medicine; 

iii) Indications and contraindications for each procedure; 
iv) Preprocedural and postprocedural care; 

(v) Recognition and acute management of potential complications 
that may result from the procedure; and 
(vi) Infectious disease control involved with each treatment. 

(d) The osteopathic physician has a written office protocol for 

the delegate to follow in performing the nonsurgical medical cosmetic 
procedure. A written office protocol must include, at a minimum, the 

following: 
(i) The identity of the osteopathic physician responsible for the 
delegation of the procedure; 

(ii) Selection criteria to screen patients for the appropriate- 
ness of treatment; 

(iii) A description of appropriate care and follow-up for common 
complications, serious injury, or emergencies; and 

(iv) A statement of the activities, decision criteria, and plan 
the delegate shall follow when performing delegated procedures, in- 
cluding the method for documenting decisions made and a plan for com- 
munication or feedback to the authorizing osteopathic physician con- 
cerning specific decisions made. 

(e) The osteopathic physician ensures that the delegate performs 
each procedure in accordance with the written office protocol; 

(£) Each patient signs a consent form prior to treatment that 
lists foreseeable sid ffects and complications, and the identity and 
license of the delegate or delegates who will perform the procedure; 
and 


i 
i 


( 
( 
( 
( 


(g) Each delegate performing a procedure covered by this section 
must be readily identified by a name tag or similar means so that the 
patient understands the identity and license of the treating delegate. 

(12) If an osteopathic physician delegates the performance of a 
procedure that uses a medication or substance, whether or not approved 
by the federal Food and Drug Administration for the particular purpose 
for which it is used, the osteopathic physician must be on-site during 
the procedure. 

(13) If the physician is unavailable to supervise a delegate as 
required by this section, the osteopathic physician must make arrange- 
ments for an alternate physician to provide the necessary supervision. 
The alternate supervisor must be familiar with the protocols in use at 
the site, will be accountable for adequately supervising the treatment 
pursuant to the protocols, and must have comparable training as the 
primary supervising osteopathic physician. 
(14) An osteopathic physician may not permit a delegate to fur- 
ther delegate the performance of a nonsurgical medical cosmetic proce- 
dure to another individual. 


[Statutory Authority: RCW 18.57.005, 18.57A.020, and 18.130.050 (4). 
WSR 11-08-024, § 246-853-640, filed 3/31/11, effective 5/1/11.] 
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combinations of factors such as medical and behavioral comorbidities, 
polypharmacy, past history of substance use disorder or abuse, aber- 
rant behavior, and dose of opioids between ( (#+£y;-end sinety)) 50 and 
90 milligram morphine equivalent doses. 

(13) "Morphine equivalent dose" or "MED" means a conversion of 
various opioids to a morphine equivalent dose by the use of accepted 
conversion tables. 

(14) "Multidisciplinary pain clinic" means a facility that pro- 
vides comprehensive pain management and includes care provided by mul- 
tiple available disciplines, practitioners, or treatment modalities. 


(15) "Nonoperative pain" means acute pain which does not occur as 
a result of surgery. 

(16) “Opioid analgesic" or "opioid" means a drug that is either 
an opiate derived from the opium poppy or opiate-like that is a semi- 


drocodone, oxycodone, fentanyl, meperidine, and methadone. 
(17) "Palliative" means care that improves the quality of life of 
patients and their families facing serious, advanced, or life-threat- 
ening illness. With palliative care particular attention is given to 
the prevention, assessment, and treatment of pain and other symptoms, 
and to the provision of psychological, spiritual, and emotional sup- 
port. 


a 
a 

synthetic or synthetic drug. Examples include morphine, codeine, hy- 
e 
i 


(18) "Pain" means an unpleasant sensory or emotional experience 
associated with actual or potential tissue damage, or described in 
terms of such damage. 


(19) "Perioperative pain" means acute pain that occurs as the re- 
sult of surgery. 

(20) "Prescription monitoring program" or "PMP" means the Wash- 
ington state prescription monitoring program authorized under chapter 


70.225 RCW. 
(21) "Practitioner" means an advanced registered nurse practi- 
tioner licensed under chapter 18.79 RCW, a dentist licensed under 
chapter 18.32 RCW, a physician licensed under chapter 18.71 or 18.57 
RCW, a physician assistant licensed under chapter 18.71A ((e*+8-544) ) 


RCW, or a podiatric physician licensed under chapter 18.22 RCW. 

(22) "Subacute pain" is considered to be a continuation of pain, 
of six to ( (#wetbve)) 12 weeks in duration. 

(23) "Substance use disorder" means a primary, chronic, neurobio- 
logical disease with genetic, psychosocial, and environmental factors 
influencing its development and manifestations. Substance use disorder 
is not the same as physical dependence or tolerance characterized by 


behaviors that include, but are not limited to, impaired control over 
drug use, craving, compulsive use, or continued use despite harm. 


tatutory Authority: RCW 18.57.800, 18.57A.800 and 2017 c 297. WSR 
18-20-087, § 246-853-662, filed 10/1/18, effective 11/1/18. Statutory 
Authority: RCW 18.57.285, 18.57A.090, 18.57.005, 18.57A.020. WSR 
11-10-062, § 246-853-662, filed 5/2/11, effective 7/1/11.] 


co 1 


(00) 


AMENDATORY SECTION (Amending WSR 18-20-087, filed 10/1/18, effective 
11/1/18) 


WAC 246-853-750 Pain management specialist. (1) A pain manage- 
ment specialist shall meet one or more of the following qualifica- 
tions: 
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(a) An osteopathic physician shall be board certified or board 
eligible by an American Board of Medical Specialties-approved board 
(ABMS) or by the American Osteopathic Association (AOA) in physical 
medicine and rehabilitation, rehabilitation medicine, neurology, rheu- 
matology, or anesthesiology; 

(b) Have a subspecialty certificate in pain medicine by an ABMS- 
approved board; 

(c) Have a certification of added qualification in pain manage- 
ment by the AOA; 

(d) Be credentialed in pain management by an entity approved by 
the board; or 

(e) Have a minimum of three years of clinical experience in a 
chronic pain management care setting including: 

(i) Successful completion of a minimum of at least ( (e+gRtees) ) 
18 continuing education hours in pain management during the past three 
years for an osteopathic physician; and 

(ii) At least ((#hi*ty¥)) 30 percent of the osteopathic physi- 
cian's current practice is the direct provision of pain management 
care or in a multidisciplinary pain clinic. 


(2) ( (An osteopathic physician assistantshalit mectequirements 


43}+)) An allopathic physician shall meet requirements in WAC 
246-919-945. 
( (+44 An—attepathie)) (3) A physician assistant shall meet re- 
quirements in WAC 246-918-895. 
((+5+)) (4) A dentist shall meet requirements in WAC 246-817-965. 
((+6+)) (5) An advanced registered nurse practitioner (ARNP) 
shall meet requirements in WAC 246-840-493. 
((+4-)) (6) A podiatric physician shall meet requirements in WAC 
246-922-750. 


[Statutory Authority: RCW 18.57.800, 18.57A.800 and 2017 c 297. WSR 
18-20-087, S 246-853-750, filed 10/1/18, effective 11/1/18.] 


AMENDATORY SECTION (Amending WSR 16-21-062, filed 10/14/16, effective 
2/1/17) 


WAC 246-853-990 Osteopathic fees and renewal cycle. (1) Licen- 
ses must be renewed every year on the practitioner's birthday as pro- 
vided in chapter 246-12 WAC, ((Part~-;)) except postgraduate training 
limited licenses. 

(2) Postgraduate training limited licenses must be renewed every 
year to correspond to program dates. 

(3) The following nonrefundable fees will be charged for osteo- 
pathic physicians: 


Title of Fee Fee 
Original application 
Endorsement application $375.00 
UW online access fee (HEAL-WA) 16.00 
Active license renewal 
Renewal 375.00 
Late renewal penalty 190.00 
Expired license reissuance 250.00 
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UW online access fee (HEAL-WA) 

Substance abuse monitoring surcharge 
Inactive license renewal 

Renewal 

Expired license reissuance 

Late renewal penalty 

UW online access fee (HEAL-WA) 

Substance abuse monitoring surcharge 
Retired active license renewal 

Renewal 

Late renewal penalty 

UW online access fee (HEAL-WA) 

Substance abuse monitoring surcharge 
Endorsement/state exam application 
Reexam 
Verification of license 
Limited license 

Application 

Renewal 

UW online access fee (HEAL-WA) 

Substance abuse monitoring surcharge 
Temporary permit application 
Duplicate certificate 


UW online access fee (HEAEL-WA} 
Active li \ 


UW online access fee (HEAL-WA} 
Sul eae 
Verifieati Cli 
I ; R 
Lieense-after-exam 
Dupli ifi 
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Fee 
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310.00 
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195.00 
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Title of Rule and Other Identifying Information: Electrical 
rules; WAC 296-46B-945 Qualifying for master, journey level, and spe- 
cialty electrician examinations. 
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ship program approved in Washington) to qualify for the 01 
journey level examination. 

O Providing out-of-state journey level electricians that have 
obtained a certificate through examination by a state li- 
censing jurisdiction requiring at least 8,000 hours of su- 
pervised experience in the electrical construction trade 
(4,000 hours must be new commercial or industrial installa- 
tions) to qualify for the 01 journey level examination. All 
experience applied toward qualifying for examination must be 
experience gained in the state that issued the certificate 
or military experience or both. 

O Providing individuals with at least 16,000 hours of out-of- 

stat xperience in the electrical construction trade in- 

stalling and maintaining electrical wiring and equipment 
(4,000 hours must be new commercial or industrial installa- 
tions to qualify for the 01 journey level examination). 
O Providing individuals with 8,000 hours of electrical experi- 
ence gained in a construction battalion while serving in the 
armed forces of the United States to qualify for the 01 
journey level electrician examination. 

° Provides current trainees that have 3,000 hours of electrical ex- 
perience before July 1, 2023, or have completed a two-year elec- 

trical construction training program the ability to continue 

gaining experience until July 1, 2026, without becoming regis- 
tered apprentices. 

° Include amendments for housekeeping to relocate language in the 
rule. 


Reasons Supporting Proposal: L&I is implementing ESSB 5320 (chap- 
ter 95, Laws of 2023) that takes effect July 1, 2023. The bill estab- 
lishes opportunities for electrical trainees, MEF electricians, 
and out-of-state electricians to qualify for the 01 journey level 
electrician examination without completing an apprenticeship. The rule 
will prevent any confusion over the differences between the current 
rule and the amended law. 
Statutory Authority for Adoption: ESSB 5320, chapter 95, Laws of 
2023, and chapter 19.28 RCW, Electricians and electrical installa- 
tions, including RCW 19.28.191 and 19.28.251. 

Statute Being Implemented: ESSB 5320, chapter 95, Laws of 2023, 
and chapter 19.28 RCW, Electricians and electrical installations, in- 
cluding RCW 19.28.191 and 19.28.195 
Rule is not necessitated by federal law, federal or state court 
decision. 
Name of Proponent: L&I, governmental. 

Name of Agency Personnel Responsible for Drafting: Wayne Moles- 
worth, Program Manager, Spokane, Washington, 360-480-5673; Implementa- 
tion and Enforcement: Steve Reinmuth, Assistant Director, Tumwater, 
Washington, 360-902-6348. 

Agency Comments or Recommendations, if any, as to Statutory Lan- 
guage, Implementation, Enforcement, and Fiscal Matters: None. 

This notice meets the following criteria to use th xpedited 
adoption process for these rules: 

Corrects typographical errors, makes address or name changes, or 
clarifies language of a rule without changing its effect. 
Content is explicitly and specifically dictated by statute. 
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Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: Th xpedited rule-making process is 
appropriate as the amendments result from 2023 legislation. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Meagan Ed- 
wards, Management Analyst, L&I, Field Services and Public Safety, 
Electrical Program, P.O. Box 44400, Olympia, WA 98504-4400, phone 
360-522-0125, fax 360-902-6134, email Meagan.Edwards@Lni.wa.gov, AND 
RECEIVED BY June 20, 2023. 


April 19, 2023 
Joel Sacks 
Director 


OTS-4511.1 


AMENDATORY SECTION (Amending WSR 23-05-073 [19-15-117], filed 2/14/23 
[7/23/19], effective 7/1/23 [8/23/19]) 


WAC 296-46B-945 Qualifying for master, journey level, specialty 
electrician examinations. (1) General. 

(a) All applicants must be at least 16 years of age. 

(b) All applicants, from in or out of state, must demonstrate the 
completion of basic trainee classes described in WAC 296-46B-970 
(4) (c) (ii) (D). 
(i) Twenty-four hours where 2,000 or more; but less than 4,000 
hours of work experience is required. 
(ii) Forty-eight hours where 4,000 or more; but less than 6,000 
hours of work experience is required. 
(iii) Seventy-two hours where 6,000 or more; but less than 8,000 
hours of work experience is required. 

(iv) Ninety-six hours where 8,000 or more of work experience is 
required. 


Qualifying for the master electrician examination. 

(2) An individual may take the master electrician's certificate 
of competency examination if the individual meets the requirements de- 
scribed in RCW 19.28.191 (1)(a) or (b). 


Qualifying for the master electrician examination from out-of- 
state. 

(3) No credit may be applied from out-of-state toward qualifying 
for a master electrician certificate of competency examination. 


Qualifying for the journey level electrician competency examina- 
tion. 

(4) Except as provided under subsection (5) of this section, to 
qualify to take the journey level electrician's certificate of compe- 
tency examination, an individual must have: 
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Qualifying for a specialty electrician certificate of competency 


or examination. 
(6) 


After review and approval by the department 


T 


an individual 


may qualify for a specialty electrician's examination and certificate 
of competency if the individual held a current electrical training 
certificate, and has worked for an employer who employs at least one 
certified master journey lev lectrician, journey lev lectrician, 
appropriate master specialty electrician, or appropriate specialty 
electrician on staff and the individual: 

(a) Has been employed, in the electrical construction trade, un- 
der the direct supervision of an appropriate electrician in the appro- 
priate specialty as follows: 


S 
Residential certificate (02) 


Table 945-1 Experience Hours 


pecialty 


Pump and irrigation certificate (03) 


Domestic pump certificate 
Signs certificate (04) 


Limited energy system cert 


(03A) 


ificate (06) 


HVAC/refrigeration system certificate (06A) 
HVAC refrigeration — Restricted (06B) 


Certified on 4/2 


6/2023 


Minimum Hours of Work 
Experience Required to be 


Eligible for Examination®©) 
4,000°) 
4,0006) 
72000) 
4,0006) 
4,0006) 
4,0006) 
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Minimum Hours of 


Minimum Hours of Work Work Experience 


Experience Required to be Required for 

Specialty Eligible for Examination ©) Certification 
Nonresidential maintenance certificate (07) 4,000°) 4,000 
Nonresidential lighting maintenance and lighting retrofit 7202) 2,000) 
certificate (07A) 
Residential maintenance certificate (07B) 729 H2) 2,000) 
Restricted nonresidential maintenance certificate (07C) 1,0000 2,000) 
Appliance repair certificate (07D) 7200) 2,0008) 
Equipment repair certificate (07E) 1,0000 2,0008) 
Door, gate, and similar systems certificate (10) n0) 2,000) 

Notes: 


(D Until the examination is successfully completed, the trainee must work under 100 percent supervision. Once the appropriate examination is 
successfully completed, the modified supervision trainee may work under zero percent supervision. 


(2) The trainee may have only one zero percent supervision certificate in a specialty (valid for no more than two years). If the trainee has not 
gained the required work experience by the time the zero percent supervision certificate has expired, the trainee must get a 75 percent 
supervision certificate and work under supervision until all required work experience hours are gained and credited towards the minimum work 
experience requirement. 


©) This specialty is not eligible for unsupervised trainee status as allowed in chapter 19.28 RCW. 


(4) The trainee and their employer and/or apprenticeship training director must attest to the accuracy of all information contained on affidavits 
of experience used to verify eligibility for the examination. 


(5) Neither previous work experience credit nor training school credit is allowed as a substitute for the initial hours of minimum work 
experience required to be eligible for examination unless the trainee's work experience hours under direct supervision are provided as required 
in RCW 19.28.191 (1)(d)(ii). 


(6) Electrical construction training hours gained in specialties requiring 2,000 hours or less for certification will not be credited towards 
qualification for journey level electrician or any of the 4,000 hour specialties, except as allowed by 7), below. 


(7) The 2,000 minimum hours of work experience required for certification as an HVAC/refrigeration-restricted (06B) specialty electrician may 
be credited as 2,000 hours towards the 4,000 minimum hours of work experience required for certification as an HVAC/refrigeration (06A) 
specialty electrician. Hours of work experience credited from the HVAC/refrigeration-restricted (06B) specialty cannot be credited towards 
qualification for taking the general electrician (01) examination or minimum work experience requirements. 


(8) Experience hours may be coincidentally credited towards qualifying for electrician and plumber certifications. See RCW 19.28.191 


(div). 


(b) Or has completed an appropriate two-year apprenticeship pro- 
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construction trade that is registered with the 
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sion of an electrician in the appropriate specialty in the proper ra- 
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electrical work 
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MO SAS LEL 
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cian's competency examination when an original notarized letter of 
work experience accompanied by verifiable documentation is provided. 


See 
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of this section. For journey level competency ex- 
see subsection (4) of this section for require- 


ments. 


seeking credit. 


All exempt individuals must have a valid electrical 
tificate when working to gain electrical work experience. 


Work 


For the purposes of this section, exempt work does 
work performed on property owned, 


not include 


in whole or part, by the individual 


training cer- 


xperience requested by an individual for telecommunications 


work must be gained while working for (01) general electrical, (02) 
residential, or (06) limited energy system electrical contractors as 
allowed by those scopes of work. When the work was performed, the in- 


dividual must have a valid training certificate, b 
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sion of an appropriately certified journey level, residential or limi- 
ted energy electrician, and be in compliance with RCW 19.28.191. 


General - Qualifying hours gained by applicants seeking work ex- 
perience credit without a Washington electrician training certificate. 

(8) The type of on-the-job work experience must be similar to the 
credit being applied for and lawfully gained in the state or other en- 
tity where the work was performed. The individual must submit verifia- 
ble documentation (e.g., payroll, time sheets, permits, supervision, 
etc.) that the department may use to ascertain the type of work per- 
formed and the number of hours worked for each type (i.e., specialty) 
of work. 

Training hours credited for specialties requiring less than two 
years (i.e., 4,000 hours) may not be credited towards qualification 
for general journey level lectrician. 
The documentation must include a complete description of the in- 
dividual's usual duties with percentages attributed to each type 
(e.g., wiring, material handling, shop, low voltage, etc.) 
The department may reduce the number of hours allowed if the: 
(a) Individual did not have supervision during the training peri- 
od when supervision was required by the jurisdiction where the train- 
ing occurred; 

(b) Training hours are not 

(c) Training hours are no 


related to electrical construction; 
related to the specialty being applied 


ct ct 


FOE; 


(d) Documentation submitted by the individual does not fully ver- 
ify the requested work experience; or 
(e) Work credit was not lawfully gained. 


Training school credit. 

(9) No more than 50 percent of the minimum work experience needed 
to qualify for specialty electrician certification is allowed for any 
training school program (e.g., a specialty requiring 2,000 hours of 
minimum required work experience may receive no more than 1,000 hours 
credit from an electrical construction training program). 

See RCW 19.28.191 (1)(e) for training school credit allowed for 
journey level applicants. 

See WAC 296-46B-971 for additional information on training 
schools. 


Qualifying for the journey level/specialty electrician competency 
examination when work was performed in a state requiring electrician 
certification for the work performed. 

(10) After review and approval by the department, an individual 
may be granted on-the-job work experience towards qualifying to take 
the specialty electrician's competency examination for hours worked in 
the other state when the state certifies to the department: 

(a) The type and number of hours of work performed within the 
state. Credit will not be allowed for work not done within the certi- 
fying state. 

(b) That the work was legally performed under the other state's 
licensing and certification requirements; and 

(c) The other state's certificate of competency was obtained by 
examination. 

If th xperience is for other than a new commercial or industri- 
al installation, the individual must identify the specialty credit de- 
sired and provide verifiable documentation identifying the other 
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state's allowed scope of work for the specialty, see subsection (8) of 
this section. 

For journey level competency examination candidates, see subsec- 
tion (4) of this section for requirements. 


Qualifying for the journey level/specialty electrician competency 
examination when work was performed in a state that does not require 
electrician certification for the work performed. 

(11) After review and approval by the department, an individual 
may be granted work experience credit to take the specialty electri- 
cian's competency examination when an original notarized letter of 
work experience accompanied by documentation, see subsection (8) of 
this section, that can be used to verify the individual has worked the 
hours being requested is provided by: 

(a) An appropriately state licensed electrical contractor; 

(b) Registered apprenticeship training director; 

(c) Nationally recognized contractor/labor organization; or 

(d) The individual's lawful employer. 

For journey level competency examination candidates, see subsec- 
tion (4) of this section for requirements. 


Military experience. 

(12) After review and approval by the department, an individual 
who has worked in the electrical construction trade performing work 
described in WAC 296-46B-920 while serving in the armed forces of the 
United States may be eligible to take the examination for the certifi- 
cate of competency as a specialty electrician. Credit may be allowed 
for hours worked or training received. 

If an individual has military experience in a specialized elec- 
trical field (e.g., rating) that is similar to a specialty electrician 
category listed in WAC 296-46B-920, credit may be allowed toward the 
appropriate specialty certificate. Nuclear, marine, shipyard, ship- 
board, radar, weapons, aeronautical experience, or similar experience 
may be acceptable for no more than 50 percent of the minimum required 
work experience for qualifying for electrician examination. 

The department will evaluate and determine whether the submitted 
experience is related specifically to the electrical construction/ 
maintenance trade regulated by chapter 19.28 RCW. 

For allowances for crediting military experience toward qualify- 
ing for a journey level competency examination, see ( (temporary ator 
anee—inf)) subsection ( (4+$+4e4++)) ) (4 )(e) of this section ( (effee- 

i i 7 z ; ; ; )) and RCW 
19.28.191 (1) (e) (effective July 1, 2023) . 


Experience in another country. 

(13) After review and approval by the department, and if an indi- 
vidual has a journey level electrician certificate from a country out- 
side the United States that requires that at least four years of elec- 
trical construction training and certification is obtained by examina- 
tion, the individual may be eligible for 4,000 hours of the specialty 
credit allowed towards the qualification to take the Washington jour- 
ney level lectrician examination. 

No more than 4,000 hours of the required training to become a 
Washington journey level electrician may be for work described for 
specialty electricians or technicians in WAC 296-46B-920. In addition 
to the maximum of 4,000 hours credit that may be allowed by this sub- 
section, an additional 4,000 hours of new commercial/industrial expe- 
rience must be obtained using a training certificate in the state 
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